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はじめに
ɹ201�೥�݄ɺίιϘ͸ݑ法Λվਖ਼͢Δͱͱ΋ʹ৽法Λ੍ఆ͠ɺίιϘฆ૪

தٴͼฆ૪ޙʹ൜͞Εͨઓ૪൜ࡑ΍ਓಓʹର͢Δࡑ౳ʹ͍ͭͯݸਓΛͨ͘ࡋ

ΊͷKosovo Specialist Chambers and Specialist Prosecutorʟs Office（ҎԼɺຊߘ

Ͱ͸ίιϘಛผࡋ൑ॴͱশ͢Δ）1ͷ৽ઃΛܾఆͨ͠ɻίιϘಛผࡋ൑ॴ͸ɺ

199�೥1݄1೔͔Β2000೥12݄�1೔·Ͱͷؒظʹ൜͞Εͨ൜ࡑΛॲേର৅ͱ͠

ͨΞυɾϗοΫͳྟ࣌法ఊͰ͋ΓɺΦϥϯμͷϋʔάʹͯ։ఊ४උ͕ߦΘΕ

͍ͯΔɻίιϘಛผࡋ൑ॴͷओͳಛ௃͸ɺᶃࡍࠃ法্ͷ൜ࡑ౳Λࠞ͘ࡋ߹法

1ɹ ີݫʹ͸Kosovo Specialist Chambers͸ࡋ൑෦ͱࣄ຿ہͰߏ੒͞ΕɺSpecialist Prosecutorʟs 
Office͸ہ࡯ݕͰ͋Δ͕ɺຊߘͰ͸྆ऀΛ·ͱΊͯʮίιϘಛผࡋ൑ॴʯͱশ͢Δɻ

戦争犯罪及び臓器違法取引等を処罰する
コソボの混合法廷

Ҵɹ֯ɹޫɹܙ
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ఊͷ৽ܗଶͰ͋Δ͜ͱɺٴͼᶄਓͷଁثͷҧ法ఠग़ٴͼҧ法औҾͷߦҝΛॲ

േ͢Δ͜ͱΛओ؟ͱͯ͠ઃཱ͞Εͨ͜ͱͰ͋Δͱ͑ߟΔɻ͜ͷಛ௃2఺͕ࠃ

法෼໺ͷ৽ைྲྀΛಋ͔͘஫໨͞ΕΔɻ·ͣᶃʹ͍ͭͯ͸ɺίιϘಛผࣄܐࡍ

ࠃ಺法டং಺෦ͷಛྫຢ͸ࠃଶ͸ɺ୯ͳΔܗ൑ॴ͕ఏࣔ͢Δࠞ߹法ఊͷ৽ࡋ

৘ͷ݁Ռͱͯ͠ͷΈҙٛ͋ΔͱͷղऍࣄͷίιϘΛऔΓ巻͘ಛผͳ্࣏੓ࡍ

΋ՄೳͰ͋Δ͕ɺ෢ྗฆ૪΍େن໛ਓݖ৵ࣾࡍࠃʹޙ֐ձͷ஍ҐΛ֫ಘຢ͸

ճ෮ͤ͞Δखஈͱͯ͠ͷઌྫͱͯ͠ޙࠓͷଞͷ஍Ҭͷྫࣄʹ͓͍ͯ΋ߟࢀͱ

͞Ε͏Δࡍࠃ法্ͷҙ͕ٛ͋Δͱ͑ߟΔɻ·ͨɺᶄͷ఺ʹ͍ͭͯ͸ɺίιϘ

ಛผࡋ൑ॴ͕ػܖͱͳΓଁثҧ法औҾͷࡍࠃత੍نͱॲേ͕ଅਐ͞ΕΔՄೳ

ੑ͕͋ΓɺͦͷӨڹΛ஫͢ࢹ΂͖Ͱ͋Ζ͏ɻ

ɹຊߘ͸ίιϘಛผࡋ൑ॴͷࡍࠃ法্ͷҙٛΛ໌Β͔ʹ͢Δ͜ͱΛ໨తͱ

͠ɺୈ1ষͰ͸ίιϘಛผࡋ൑ॴͷઃཱഎܠʹ͍ͭͯઆ໌͢Δɻ෢ྗฆ૪த

ʹ૊৫తʹߦΘΕͨଁثҧ法औҾͱ͍ͬͨ൜ࡑΛॲേ͢Δ͜ͱ͕ԤถʹΑΓ

ίιϘʹ͘ڧཁ੥͞Εͨ͜ͱ͕ઃཱͷཁҼͰ͋Δ͜ͱΛ໌Β͔ʹ͢Δɻ࣍ʹ

ୈ2ষͰ͸্ड़ͷಛ௃ᶃΛ໌Β͔ʹ͢ΔɻίιϘಛผࡋ൑ॴ͸ࠃ಺法Λઃཱ

తཁૉ͕ࡍࠃʹ౳ن੒ฒͼʹద༻法ߏ׭൑ࡋͼٴܠͱ͠ͳ͕Β΋ઃཱഎڌࠜ

͋Δɻࠃ࿈҆อཧܾٞʹΑΓઃཱ͞ΕͨچϢʔΰࡋࣄܐࡍࠃ൑ॴ（ICTY）2΍

ଟ਺ؒࠃ৚໿ʹΑΓઃཱ͞Εͨࡋࣄܐࡍࠃ൑ॴ（ICC）͕७ਮͳࡋࣄܐࡍࠃ

൑ؔػͰ͋Δͷʹରͯ͠ɺࡍࠃ法্ͷ൜ࡑʹ͍ͭͯͷݸਓͷࣄܐ੹೚Λ௥ٴ

͢Δ࢘法ؔػͰ͋Δͱ͍͏ڞ௨఺͸͋Δ͕ɺίιϘಛผࡋ൑ॴ͸ࠃ಺తཁૉ

Λ༗ͭͭ͠΋ࡍࠃతཁૉ͕ଟ͍఺Ͱࠞ߹法ఊ（ϋΠϒϦουࡍࠃ法ఊ）ͱ෼

ྨ͞ΕΔ͜ͱΛઆ໌͢Δɻ

ɹୈ�ষͰ͸ଁثͷҧ法ఠग़ٴͼҧ法औҾͷߦҝʹؔ͢Δಛ௃ᶄΛ͢ূݕΔɻ

ϤʔϩούͰ͸ଁثചങΛ͢ࢭېΔ৚໿͕201�೥�݄ʹൃޮ͕ͨ͠ɺϤʔϩ

2ɹ International Criminal Tribunal for the Former Yugoslavia.ɹ1990೥୅ͷچϢʔΰεϥϏΞ
࿈๜ͷղମʹ൐͍൜͞Εͨॏେͳࡍࠃ法্ͷ൜ࡑΛॲേ͢ΔͨΊʹࠃ࿈҆อཧܾٞ�2�
ʹΑͬͯઃཱ͞Εͨࡋࣄܐࡍࠃ൑ؔػͰ͋Γɺ199�೥͔Β201�೥ʹ͔͚ͯ׆ಈͨ͠ɻ
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ού஍ҬΛ௒͑ͨੈքతͳࡍࠃతऔΓ૊Έ͸๖ժঢ়ଶʹ͋Δɻଁثҧ法औҾ

ʹؔ͢Δࡍࠃ法نͱࡍࠃతऔΓ૊Έ͕ະൃୡͰ͋Δ͜ͱΛࢦఠ͠ɺ法͕ൣن

ܽ೗͢ΔதͰଁثҧ法औҾͷॲേΛࢼΈΔίιϘಛผࡋ൑ॴͷࡍࠃ法্ͷҙ

ٛʹ͍ͭͯड़΂Δɻ

ɹίιϘಛผࡋ൑ॴ͸ɺॏେͳ൜ࡑͷᜇ͗Λ͍ߦɺίιϘͱԤถ͕ਖ਼ٛͷͨ

Ίʹਚྗͨ͜͠ͱΛࣾࡍࠃձʹࠂ͘޿஌͢Δ͜ͱΛ໨తͱͯ͠ઃཱ͞Εͨͱ

΋͑ߟΒΕɺࡍࠃ法্ͷҙٛΑΓ΋ࡍࠃ੓্࣏ͷҙ͕ٛେ͖͍ͱ͑ߟΒΕΔ

͕ɺ্هͷᶃͱᶄͷ఺ʹ͍ͭͯຊߘͰ͸ࡍࠃ法্ͷҙٛΛ໌Β͔ʹ͍ͯ͠

͘ɻͳ͓ɺίιϘʹؔΘΔࡍࠃ法্ͷ໰୊ͱͯ͠͸ίιϘͷࠃՈੑͱॾࠃʹ

ΑΔࠃՈঝೝͷੋඇ͕࠷΋஫໨͞ΕΔͰ͋Ζ͏ɻίιϘ͕Ұํతʹಠཱએݴ

Λ200ͨͬߦ�೥͔Β10೥͕ܦա͕ͨ͠ɺίιϘ͕ಠཱࠃՈͱͯ͠ͷࡍࠃ法্

ͷओମੑ͕ೝΊΒΕΔ͔൱͔͸ɺҰํతͳಠཱએݴΛ͢ࢭېΔࡍࠃ法ൣنͷ

ଘࡏΛ൱ఆͨ͠ࠂקతҙݟ（ίιϘ࢑ఆ࣏ࣗ੓෎ʹΑΔҰํతಠཱએݴͷࠃ

΋ɺ΢ΫϥΠφ͔Βޙͨࣔ͠ʹ൑ॴ͕2010೥ࡋ法࢘ࡍࠃΛ（݅ࣄੑ߹法దࡍ

ͷΫϦϛΞͷ෼཭ͱϩγΞ΁ͷซ߹໰୊ͳͲଞͷྫࣄ΁ͷӨ͕ڹେ͖͍ͨΊ

ະͩࡍࠃ੓ٴ্࣏ͼࡍࠃ法্΋ܹ͍͠࿦૪͕͋Δɻ͔͠͠ɺίιϘͷࡍࠃ法

্ͷओମੑٴͼࠃՈঝೝͷੋඇ͸ίιϘಛผࡋ൑ॴͷઃཱʹӨڹΛ༩͑ͯ͸

͍Δ͕ओཁ࿦఺Ͱ͸ͳ͘ɺຊߘͰ͸ίιϘಛผࡋ൑ॴͱؔ͢܎Δݶ౓ʹ͓͍

ͯͷٴݴʹཹΊΔɻ

1　コソボ特別裁判所の設立経緯

1-1　コソボ特別裁判所の背景にあるコソボに対する国際社会の介入

ɹίιϘಛผࡋ൑ॴ͕֎ѹʹΑΓઃཱ͞ΕͨઃཱܦҢΛ೺Ѳ͢ΔͨΊʹ͸ɺ

ίιϘ͕ಛघͳ஍Ґʹ͋Δ͜ͱΛཧղ͠ͳ͚Ε͹ͳΒͳ͍ɻίιϘͷࠃՈੑ

ͷ༗ແͷ࿦఺ͦͷ΋ͷʹ͍ͭͯ͸ຊߘͷݕ౼ର৅֎ͱ͢Δ͕ɺͦ΋ͦ΋ίι

Ϙಛผࡋ൑ॴͷؒ࣌త199͕ݖ׋؅�೥1݄1೔͔Β2000೥12݄�1೔·Ͱͷؒظ

ʹ൜͞Εͨ൜ࡑͰ͋Γɺ͜ͷର৅͕ؒظਖ਼ʹίιϘ͕ಠཱΛએ͢ݴΔʹࢸ
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ΔίιϘฆ૪΋ؚΉؒظͰ͋Δ͜ͱ͔ΒίιϘฆ૪ͱແؔ܎Ͱ͸ͳ͍ɻچϢ

ʔΰεϥϏΞ࿈๜ͷղମʹ൐͍֤஍Ͱ෢ྗฆ૪͕ੜ͡ɺྗݖಆ૪ͷաఔͰຽ

଒ড়Խ（ethnic cleansing）ͱ΋শ͞ΕΔδΣϊαΠυࡑ΍ਓಓʹର͢Δࡑͳ

Ͳඇਓಓతͳߦҝ͕ߦΘΕͨ͜ͱΛ͖͔͚ͬͱͯ͠چϢʔΰࡋࣄܐࡍࠃ൑

ॴ͕ࠃ࿈҆อཧʹΑΓઃཱ͞ΕͨͷͰ͕͋ͬͨɺಉ࣌ʹίιϘʹ͓͍ͯ΋

1990೥ʹΞϧόχΞॅܥຽ͕ηϧϏΞ͔ΒͷಠཱΛએ͠ݴ෢૷ूஂʮίιϘ

ղ์܉ʯ（Kosovo Liberation ArmyɺKLA）Λ૊৫ͯ͠෢ྗিಥ͕ੜ͍ͯͨ͡

ͷͰ͋ΓɺηϧϏΞॅܥຽͱΞϧόχΞॅܥຽͱͷؒͷຽ଒ରཱ͕δΣϊα

Πυ΍ඇਓಓతऔѻ͍ͳͲେن໛ͳਓݖ৵֐Λੜ͍ͤͯ͡͞Δ͜ͱ͕ةዧ͞

ΕͨɻچϢʔΰεϥϏΞղମͷࠞಱͷதɺਓಓతػةΛཧ༝ͱͯ͠๺େ੢༸

৚໿ߏػ（North Atlantic Treaty OrganisationɺNATO）͕1999೥�݄͔Β6݄ʹ

͔͚ͯίιϘΛؚΉηϧϏΞશҬʹରۭͯ͠രΛ͏ߦதɺηϧϏΞ͸ίιϘ

ղ์܉૟౼࡞ઓΛڧԽ͠ɺ਺ेສͷΞϧόχΞॅܥຽ͕೉ຽԽͨ͠ɻNATO

ۭരޙ͸2�ສਓΛ௒͑ΔඇΞϧόχΞॅܥຽ͕ίιϘΛڈΔҰํɺηϧϏΞ

຿ॴ（UNHCR）ͳࣄ׭౳ห຿ߴ೉೉ຽࠃ͸ޙ෦ୂͷίιϘ͔Βͷఫୀ࣏҆

ͲͷࢧԉΛड͚ͯ6�ສਓͷ೉ຽ͕ίιϘʹͨؐ͠ؼͷͰ͋Δ�ɻίιϘ͸ࠃ࿈

҆อཧܾٞ12��ʹࠃ͖ͮج࿈ͷ࢑ఆ౷ߦ࣏੓（ࠃ࿈ίιϘ࢑ఆߦ੓ϛογϣ

ϯɺUnited Nations Interim Administration Mission in KosovoɺҎԼUNMIK）ͷ

Լʹஔ͔ΕͨɻίιϘ͸200�೥2݄ʹίιϘٞձ͕ಠཱΛએޙͨ͠ݴɺԤभ

࿈߹（European UnionɺҎԼEU）ͷଟ͘ͷॾࠃ΍ΞϝϦΧͳͲ͔ΒࠃՈঝೝ

ΛಘΔʹ͍ͯͬࢸΔɻ

ɹҎ্ͷΑ͏ʹίιϘ͕ࡏݱͷࣾࡍࠃձͷதͰͷಠࣗͷ஍ҐΛ֫ಘ͑ͨ͠എ

ɺίιϘΛͯܦΛ࣏ఆ౷࢑࿈ͷUNMIKʹΑΔࠃհೖ΍ࣄ܉͸ɺNATOͷʹܠ

͋ʹԉࢧձ͔Βͷࣾࡍࠃԡ͠ͳͲɺޙͷࠃՈͱͯ͠ঝೝ͢ΔܾஅΛͨ͠ॾࠃ

�ɹ See ʠReport Submitted by the United Nations interim Administration Mission in Kosovo to the 
Human Rights Committee on the Human Rights Situation in Kosovo since June 1999ʡ, UN Doc. 
CCPR/C/UNK/1, 1� March 2006, para. 10.
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ͬͨɻͦͷͨΊίιϘ͸ࠃ࿈ٴͼEU΍NATOฒͼʹ͜ΕΒؔػࡍࠃͷՃໍࠃ

͔Βͷ࣋ࢧΛඞཁͱ͠ɺ͜ΕΒٴؔػࡍࠃͼॾ͔ࠃΒͷཁ੥Λॏͤ͟ࢹΔΛ

͑ͳཱ͍৔ʹ͋ΓɺͦΕ͕ίιϘಛผࡋ൑ॴͷઃཱʹͭͳ͕ͬͨͱ͑ߟΒΕ

Δɻ࣍અͰίιϘಛผࡋ൑ॴͷઃཱ͕ཁ͞ٻΕͨ௚઀తͳىҼΛ঺հ͢Δɻ

1-2　臓器違法取引などコソボ解放軍に対する疑惑と欧米諸国の反応

ɹίιϘΛࢧԉ͖ͯͨ͠ࠃʑʹিܸΛ༩͑ͨͷ͸ɺچϢʔΰεϥϏΞܐࡍࠃ

ग़൛ͨ͠ஶॻͷதͰ໌Β͔ʹͨ͠ίιϘղ์ʹޙҾୀ͕׭࡯ݕݩ൑ॴͷࡋࣄ

 ͷෆॲേͰ͋ͬͨɻσϧɾϙϯς（Carlaࡑͷٙ࿭ͱ͜ΕΒ൜ࡑΑΔ൜ʹ܉

Del Ponte）چݩϢʔΰεϥϏΞࡋࣄܐࡍࠃ൑ॴट੮׭࡯ݕ͸200�೥ʹग़൛͠

ͨճ૝࿥�ʹ͓͍ͯɺ1999೥ʹΞϧόχΞܥ෢૷ूஂʮίιϘղ์܉ʯ͕໿

�00ਓͷηϧϏΞਓΛ༠ս͠ऩ༰ॴʹҠૹޙɺଁثΛఠग़ͯ͠ਓମଁثͷҧ

法औҾΛͨͬߦͱͷ৘ใΛUNMIKཁһ͔Βఏ͞ڙΕ͕ͨىૌʹࢸΒͳ͔ͬ

ͨ͜ͱΛ໌Β͔ʹͨ͠ͷͰ͋Δɻ਺ʑͷ͕ࠃίιϘΛࠃՈঝೝͨ͠ͷ͸ɺη

ϧϏΞͱͷ᫁᫟ͷதͰେن໛ਓݖ৵֐ඃ֐ͷաڈʹؑΈίιϘʹΑΔܾࣗݖ

ͷ࢖ߦΛ༰ೝ͢΂͖ͱ͑ߟΒΕ͔ͨΒͰ͋Δ͕ɺ͜ͷ༰͕࣮ٙࣄͰ͋ΔͳΒ

͹ίιϘ͕७વͨΔඃऀ֐Ͱ͔͋ͬͨٙΘΕΔɻ·ͨɺ͔ͭͯίιϘղ์܉

Ͱ׆༂ͨ͠ऀୡͷଟ͕͘ίιϘڞ࿨ࠃͷྗݖͷத਻ʹ͋Δ͜ͱ͔ΒɺίιϘ

ΛࠃʹطՈঝೝͨ͠ࠃʑ΍EUΛؚΊͯ஍Ҭతͳؔػࡍࠃ΁ͷίιϘ΁ͷՃ

ೖΛকདྷతʹࢹ໺ʹೖΕ͍ͯͨऀୡʹͱͬͯ΋ແࢹͰ͖ͳ͍ࢦఠͱͯ͠িܸ

Λ༩͑ͨͷͰ͋ͬͨɻ

ɹٙ࿭ͷॏେੑʹ஫໨͠໰୊ΛऔΓ্͛ௐࠪʹணखͨ͠ͷ͸Ԥभධٞ

ձ（Council of Europe）Ͱ͋ͬͨɻԤभධٞձͷٞһձٞ（Parliamentary 

Assembly of the Council Europe）ͷ法຿ٴͼਓݖҕһձ（Committee on Legal 

�ɹ ݪஶ͸ΠλϦΞޠͰग़൛͞Εɺޙʹӳޠ൛͕ग़൛͞ΕͨɻThe Italian original version 
is, Carla Del Ponte and C. Sudetic, La caccia: lo e i criminali de guerra (Feltinelli, 200�). The 
English version is, Carla Del Ponte and C. Sudetic, Madame Prosecutor: Confrontations with 
Humanity’s Worst Criminals and the Culture of Impunity (Other Press,2009).
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Affairs and Human Rights）͸ಛผใऀࠂΛ೚໋࣮͠ࣄௐࠪΛୗͨ͠ͷͰ͋

Δ�ɻεΠεਓͷಛผใऀࠂDick Marty࡞͕ࢯ੒࣮ͨ͠ࣄௐࠪ݁ՌΛͨ͠هใ

6͕2011೥ʹఏग़͞ΕͨɻʮίιϘʹ͓͚Δඇ（ॻࠂҎԼɺԤभධٞձใ）ॻࠂ

ਓಓతͳऔѻ͍ٴͼଁثͷҧ法औҾʯͱ୊͢ΔಉใࠂॻͰ͸ɺίιϘղ์܉

͕ηϧϏΞॅܥຽΛ߆ଋ͠ਛଁͱ͍ͬͨଁثΛఠग़͠ւ֎ͷଁثҠ২଴ױػ

ऀͱͦͷҩྍؔػʹച٫͍͕ͨٙ͠ใ͞ࠂΕͨɻίιϘղ์܉͸ΞϧόχΞ

๺෦ͷൿີͷऩ༰ॴͰัྂʹରͯ͠ඇਓಓతͳऔѻ͍Λࣦ͍ߦ᪨͍ͤͨٙ͞

͕͋ΓɺΞϧόχΞྖҬ಺ͷපӃͰ͜ΕΒัྂͷଁ͕ثఠग़͞ΕଁثҠ২Λ

໨తͱͯ͠ւ֎ʹച٫͞Εͨͱ͢ΔɻԤभධٞձใࠂॻͰ͸૊৫త൜͕ࡑຮ

Ԇ͠૞ࠪٴͼૌ௥͕ࠔ೉ͳঢ়گʹ΋ͨ͠ٴݴɻใࠂॻ಺Ͱ͸ɺίιϘղ์܉

ͷࢦಋతཱ৔ʹ͋ͬͨऀͱͯ͠ίιϘट૬΋຿ΊͨϋγϜɾανࢯ（Hashim 

Thaci）ͷ໊લ͕͛ڍΒΕ͍ͯͨͷͰ͋Δ�ɻ

ɹԤभධٞձใࠂॻΛड͚ɺ2011೥1݄2�೔ɺԤभධٞձͷٞһձٞ͸ܾٞ

1��2（2011）�Λ࠾୒͠ɺηϧϏΞͱΞϧόχΞͱίιϘؔ܎౰ہฒͼʹಛʹ

ͼૌٴҧ法औҾʹͭͳ͕Δࣦ᪨౳ʹ͍ͭͯ૞ࠪثड़ͷEULEXʹରͯ͠ଁޙ

௥Λཁ੥ͨ͠ɻಉ೥9݄ʹ͸ಉใࠂॻͰࢦఠ͞Εͨ൜ࡑͷ૞ࠪΛಠཱͯ͠ߦ

ͱͯ͠Special Investigative Task Force (SITF) ͕EUʹΑΓઃஔ͞Εͨɻؔػ͏

ͱٙΘΕߦΑΔ૊৫తͳ൜ʹ܉ͼҧ法औҾ͸ίιϘղ์ٴͷҧ法ͳఠग़ثଁ

ͨͨΊɺίιϘղ์܉ͷװ෦ͷؔ༩΋ٙΘΕͨͷͰ͋Δɻݩղ์װ܉෦Ͱ͋

�ɹ Parliamentary Assembly of Council of Europe, Doc. 11���.
6ɹ Parliamentary Assembly of Council of Europe, ʠInhuman Treatment of People and Illicit 

Trafficking in Human Organs in Kosovoʡ, Doc. 12�62, � January 2011.  ใࠂॻ͸2010೥ʹ࡞੒
͞Ε2011೥ʹఏग़͞Εͨ΋ͷͰ͋Γɺใऀࠂͷ໊ΛऔΓɺ௨শMarty Reportͱ΋ݺ͹Ε
͍ͯͨɻ
�ɹ Ibid., paras. ��-62.
�ɹ Parliamentary Assembly of Council of Europe, Resolution 1��2 (2011), ʠInvestigation 

of Allegations of Inhuman Treatment of People and Illicit Trafficking in Human Organs 
in Kosovoʡ, available at http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.
asp?fileid=1�9�2&lang=en（retrieved last on 20 October 201�）.
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ͬͨϋγϜɾανट૬ͳͲͷίιϘͷத֩తͳ੓࣏Ոୡ͕૞ࠪɾૌ௥ର৅ͱ

͞ΕΔͰ͋Ζ͏ͱ͞͞΍͔ΕɺίιϘͷੋࠃݐඇ·Ͱ΋ࣾձతʹ൷൑͞ΕΔ

۫Ε͕ग़͖ͯͨɻͦ͜Ͱɺ౰ॳ൜ٙࡑ࿭Λ൱ఆ͍ͯͨ͠ίιϘ΋EUͱٞڠ

ͷ্Ͱ͜ΕΒͷ൜ࡑΛॲേ͢Δ͜ͱʹ߹ҙ͠ɺ201�೥�݄�೔ɺίιϘٞձ͸

Ԥभධٞձใࠂॻͱͷؔ࿈Ͱࡍࠃతٛ຿ΛՌͨͨ͢Ίͱͷཧ༝ͷԼ9ɺίιϘ

൑ॴΛઃཱ͢Δ৽法Λ੍ఆࡋ法ୈ162৚Λमਖ਼͢Δͱͱ΋ʹɺίιϘಛผݑ

ͨ͠ͷͰ͋Δɻ

ɹҎ্ͰͨݟΑ͏ʹɺίιϘฆ૪͔Β೥݄Λޙͨܦʹઓ૪൜ࡑͳͲΛࡋ͘ࡋ

൑ॴ͕৽ઃ͞Εͨഎܠʹ͸ɺίιϘͱؔػࡍࠃ΍Ԥถॾࠃͱͷ͕ؔ܎େ͖͘

Ө͍ͨͯ͠ڹͷͰ͋Δ10ɻίιϘಛผࡋ൑ॴ͸ɺԤभධٞձ΍EUॾٴࠃͼΞ

ϝϦΧͱ͍ͬͨࡍࠃతͳѹྗͷԼɺࣾࡍࠃձ͔Βͷඇ೉ͱίιϘࠃݐ΁ͷٙ

ٛΛଧͪফ͢੓࣏త໾ׂΛظ଴͞Εͨ࢈෺Ͱ͋Δͱ͑ߟΔɻίιϘಛผࡋ൑

ॴ͕EUͱΧφμɺϊϧ΢ΣʔɺεΠεɺτϧίɺΞϝϦΧͳͲͷࠃʑ͔Β

ͷࢿ金ԉॿΛड͚ͯӡӦ͞ΕΔ͜ͱ͸ɺίιϘ͕法ͷࢧ഑ͱਓݖΛଚॏͯ͠

൜ࡑͷॲേΛపఈ͢ΔଘࡏͰ͋Δ͜ͱΛূ໌͢Δ͜ͱ͕ࣾࡍࠃձ͔Β͘ڧཁ

੥͞Ε͍ͯͨ͜ͱΛ͍ࣔࠦͯ͠Δɻ·ͨɺޙड़͢ΔΑ͏ʹίιϘಛผࡋ൑ॴ

͕Ϥʔϩούਓݖ৚໿Λॏ͢ࢹΔ࢟੎Λجຊͱͨ͠૊৫Ͱ͋Δ͜ͱ͔Β΋ɺ

ίιϘࣗ਎͕কདྷͷEU΁ͷՃໍΛࢹ໺ʹͯ͠ࡋ൑ॴΛઃཱͨ͠ͱਪ͞࡯Ε

Δɻ֎ѹ͕ىҼͭͭ͠΋ίιϘಛผࡋ൑ॴ͸ࡍࠃతͳ৚໿Ͱ͸ͳ͘ࠃ಺法ʹ

ࢧຽ͔Βͷे෼ͳࢢ͸ίιϘʹࡍઃཱ͞ΕͨͷͰ͋Δ͕ɺ͔࣮͍ͯͮ͠͠ج

9ɹ ίιϘݑ法ୈ162৚1߲ɻίιϘݑ法ͷվਖ਼৚จ͸ɺAssembly of Republic of Kosovo, 
ʠAmendment of the Constitution of the Republic of Kosovoʡ, Amendment no. 2�, � August 
201�, available at http://www.kuvendikosoves.org/common/docs/Amendment%20of%20the%20
Constitution%20... (last retrieved on 1 October 201�).
10ɹίιϘಛผࡋ൑ॴΛઃཱ͢Δ·ͰίιϘʹରͯ͠ߦΘΕ͍ͯͨ੓ٴ࣏ͼࡁܦతѹྗʹ
͍ͭͯ͸ɺSee, Mathias Holvoet ʠThe Continuing Relevance of the Hybrid or Internationalized 
Justice Model: The Example of the Kosovo Specialist Chambersʡ Criminal Law Forum Vol. 2� 
(201�), pp. �9-�6.
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ΊΔಈ͖͕ίιϘٻΛغ಺法ͷഇࠃ൑ॴΛઃཱͨ͠ࡋΔ͔ٙΘΕɺಉ͕͋࣋

ʹࢪ൑ͷ࣮ࡋ൑ॴ͸ࡋ಺ʹ͋Δͱใ͡ΒΕ͍ͯΔ͜ͱ͔Β΋ɺίιϘಛผࠃ

Ճ͑ͯίιϘࢢຽͷཧղΛ޿ΊΔ͜ͱ͕ॏཁͳ೚຿ͱͳΔͰ͋Ζ͏ɻ

2　混合法廷としてのコソボ特別裁判所の特徴と意義

ɹίιϘಛผࡋ൑ॴ͸ɺᶃࠞ߹法ఊͱͯ͠৽͍͠ܗଶͷࡋ൑ॴͰ͋Δ͜ͱ

ͱɺᶄଁثҧ法औҾͷࡑΛओཁͳର৅൜ࡑͱͯ͠ઃཱ͞ΕͨॳΊͯͷࠞ߹法

ఊͰ͋Δ͜ͱ͕ಛ௃ͱͯ͛͠ڍΒΕΔɻ·ͣຊষͰ͸ࠞ߹法ఊͱͯ͠ͷಛ௃

Λ໌Β͔ʹ͢ΔɻίιϘಛผࡋ൑ॴ͸ࡍࠃ法্ͷ൜ࡑΛॲേ͢Δࡋ൑ؔػͱ

ͯ͠͸ࠃ಺తཁૉͱࡍࠃతཁૉΛ߹Θͤࠞͭ࣋߹法ఊͱ෼ྨ͞ΕΔ͕ɺࠞ߹

法ఊͱͯ͠΋ଞͷࡋ൑ॴʹ͸ͳ͍ಛ௃͕͋Δɻͦ͜Ͱɺࠞ߹法ఊͱͯ͠ͷί

ιϘಛผࡋ൑ॴͷಛ௃Λ໌Β͔ʹ͢ΔͨΊҎԼͰಉࡋ൑ॴͷࠃ಺తཁૉͱࠃ

Δɻ͢ূݕతཁૉΛࡍ

2-1　混合法廷としての国内的要素

ɹίιϘಛผࡋ൑ॴ͸ɺᶃઃཱࠜڌ法͕ࠃ಺法Ͱ͋Γɺᶄࠃ಺࢘法੍౓ͷҰ

෦ͱͯ͠ࠃ಺ࡋ൑૊৫Λ൓өͨ͠૊৫ߏ଄Λ༗͠ɺᶅࠃ಺法͕ద༻法نʹؚ

·ΕΔ఺Ͱࠃ಺తཁૉΛ༗͢ΔɻҎԼͰ͜ΕΒͷࠃ಺తཁૉΛׅ֓͢Δɻ

2-1-1　設立根拠法

ɹίιϘಛผࡋ൑ॴઃཱͷ法తࠜڌ͸ɺίιϘڞ࿨ݑࠃ法ୈ162৚11ͱɺಉ

12（൑ॴ法ࡋҎԼɺίιϘಛผ）಺法ࠃ൑ॴઃཱͷͨΊʹཱ法͞ΕͨίιϘࡋ

Ͱ͋Δɻ201�೥�݄ɺίιϘ͸ݑ法Λվਖ਼͢Δͱͱ΋ʹɺίιϘಛผࡋ൑ॴ

法Λ੍ఆͯ͠ྟ࣌ͷಛผࡋ൑ॴͷઃཱΛܾఆͨ͠ͷͰ͋Δɻݑ法͸ઃཱࠜڌ

11ɹSupra note (9).
12ɹAssembly of the Republic of Kosovo, Law on Specialist Chambers and Specialist Prosecutorʟs 

Office, Law No. 0�/L-0��, available at http://www.kuvendikosoves.org/common/docs/
ligjet/0�-L-0��%20a.pdf, (last retrieved on 10 October 201�).  ҎԼɺமͰ΋ίιϘಛผࡋ൑
ॴ法ͱද͢هΔɻ
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ͱ͚ͯͩ͠Ͱͳ͘ɺࡋ൑ॴ͕ػೳ͢Δ্Ͱ΋ݑ法Λଚॏ͢Δ࢟੎͕อͨΕͯ

͍Δɻྫ͑͹جຊతͳਓٴݖͼࣗ༝ͷ͍͔ͳΔ੍ݶ΋ίιϘݑ法ୈ��৚ʹै

Θͳ͚Ε͹ͳΒͳ͍͜ͱ͕໌͞هΕ͍ͯΔ（ίιϘಛผࡋ൑ॴ法ୈ2৚）ɻί

ιϘಛผࡋ൑ॴͷࡋ൑׭ʹΑΓ࡞੒͞Εͨखଓূنڌଇ΋ɺίιϘݑ法ͱ఍

৮͠ͳ͍͔͞ূݕΕ఍৮෦෼͕ࢦఠ͞ΕͨͨΊ1�ɺमਖ਼͞Εͨنଇ͕ίιϘ

Εͨɻ͞༺࠾Β͔ͯܦ法ͱ߹க͢Δͱͷ൑அ1�Λݑ

2-1-2　国内司法制度内の地位と組織構造

ɹίιϘಛผࡋ൑ॴ͸ίιϘ࢘法੍౓ͷҰ෦Ͱ͋Δ（ୈ1৚2߲）ɻίιϘಛ

ผࡋ൑ॴ͸ࡋ൑෦ͱࣄ຿ہͱہ࡯ݕͰߏ੒͞Ε͓ͯΓɺࡋ൑ͷ֤ؔ܎һʹؔ

ΘΔ෦ॺ（ඃࢀऀ֐ՃɺূਓอޢɺΦϯϒζϚϯɺඃٙऀͷޯཹ؅ཧ）͕ࡋ

൑ͷ࣮ࢪΛิॿ͍ͯ͘͠ɻࡋ൑෦͸ίιϘࠃ಺ࡋ൑ॴͷ֤֊૚ͷࡋ൑ॴʹෟ

ଐ͢ΔܗͰ૊৫͞Εͨɻ͢ͳΘͪɺίιϘͷࠃ಺ࡋ൑ॴ͸̐֊૚ߏ଄（Basic 

Court of Pristina, the Court of Appeals, the Supreme Court, the Constitutional 

Court）Ͱ͋Δ͕ɺ֤ࡋ൑ॴʹෟଐ͢ΔҐஔ͚ͮͱ͞ΕΔίιϘಛผࡋ൑ॴ

΋ಉ༷ʹɺࡋ൑෦ɺ্ૌࡋ൑෦ɺࡋߴ࠷൑෦ɺݑ法ࡋ൑෦ͷ̐෦ߏ੒ΛऔΔ

ͷͰ͋Δ1�ɻ૊৫্͸ࠃ಺ࡋ൑ॴʹෟଐ͢Δͱ͸͍͑ɺίιϘಛผࡋ൑ॴ͸

ೳ͢Δ͜ͱ͕໌จͰࣔ͞Ε͍ͯΔػͰ͸ಠཱͯ͠܎൑ॴͱͷؔࡋ಺ͷଞͷࠃ

（ୈ�৚1߲）఺ʹཹҙ͠ͳ͚Ε͹ͳΒͳ͍ɻ͜ͷΑ͏ʹίιϘಛผࡋ൑ॴ͸

Ε͍ͯΔ͕ɺಠཱੑ͕อো͞Ε͍ͯΔͷͰ͋Δɻ·ࠐ૊Έ্ࣜܗʹ൑ॴࡋ಺ࠃ

1�ɹKosovo Specialist Chambers, Judgment on the Referral of the Rules of Procedure and Evidence 
Adopted by Plenary on 1� March 201� to the Specialist Chamber of the Constitutional Court 
Pursuant to Article 19 (�) of Law no. 0�/L-0�� on Specialist Chambers and Specialist Prosecutorʟs 
Office, Document number: KSC-CC-PR-201�-01, F0000�, 26 April 201�.
1�ɹKosovo Specialist Chambers, Judgment on the Referral of Revised Rules of the Rules of 

Procedure and Evidence Adopted by Plenary on 29 May 201� to the Specialist Chamber of the 
Constitutional Court Pursuant to Article 19 (�) of Law, Document number: KSC-CC-PR-201�-0�, 
F00006, 2� June 201�.
1�ɹίιϘಛผࡋ൑ॴ法ୈ2�৚1 （߲a）ɻ 
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2-1-3　国内法の適用

ɹਓಓʹର͢Δࡑͱઓ૪൜ࡑͱ͍͏ࡍࠃ法্ͷ൜ࡑʹՃ͑ͯɺίιϘಛผࡋ

൑ॴ法ୈ6৚2߲ٴͼୈ1�৚Ͱ໌͞هΕͨίιϘܐ法্ͷ൜ࡋ͕ࡑ൑ॴͷ߲ࣄ

తݖ׋؅ʹؚ·ΕΔɻ͜ͷΑ͏ʹࠃ಺法্ͷ൜ࡑ΋߲ࣄతݖ׋؅ʹؚΜͰ͍

Δ఺ͰίιϘಛผࡋ൑ॴ͸ࠃ಺తཁૉΛͭ࣋ͷͰ͋Δɻ

ɹͳ͓ɺίιϘಛผࡋ൑ॴͷઃཱࣗମ͸ޙࣄతͰ͋Δ͕ɺ法ͷ૎ٴతద༻ͱ

ͷඇ೉Λආ͚ΔͨΊɺϤʔϩούਓݖ৚໿ୈ�৚2߲Λԉ༻ͭͭ͠ɺίιϘฆ

૪౰ࡍࠃ͕ͨͬ͋ྗޮʹ࣌法ٴൣنͼࠃ಺法Λద༻法ͱ͢Δ（ίιϘಛผࡋ

൑ॴ法ୈ�৚ɺୈ12৚）ɻ൜࣌ߦʹద༻Մೳͳ法ͷΈΛద༻法ͱݶఆ͢Δ͜ͱ

ʹΑΓ法ͷ૎ٴతద༻ͱͳΒͳ͍Α͏഑ྀ͞Ε͍ͯΔͷͰ͋Δɻ

2-1-4　管轄権の属地性と属人性

ɹίιϘಛผࡋ൑ॴͷؒ࣌తٴݖ׋؅ͼ஍Ҭతݖ׋؅ฒͼʹਓత׋؅ͷର৅

ʹ͸ɺ஍Ҭతཁૉ͕ݟΒΕΔɻؒ࣌తݖ׋؅͸199�೥1݄1೔͔Β2000೥12݄

�1೔·Ͱͷؒظʹ൜͞Εͨ൜ࡑͰ͋Γ（ୈ�৚）ɺίιϘฆ૪ͰKumanovoฏ

࿨ڠఆͷక݁͞ΕηϧϏΞ౰͕ہ෦ୂΛղআͨ͠ޙͷؒظ΋ҙਤతʹؚ·

Εɺ෢ྗฆ૪ऴྃޙͷ൜ࡑ΋ॲേର৅ͱ͞Ε͍ͯΔͷͰ͋Δɻਓతݖ׋؅ʹ

΋஍ҬతཁૉͰݶఆ͞Ε͓ͯΓɺίιϘຢ͸چϢʔΰεϥϏΞ࿈๜ڞ࿨ࠃͷ

Λ༗ݖ׋؅͍ͯͭʹΛ൜ͨ͠ऀࡑຽʹରͯ͠൜ࢢهຢ͸্ࡑຽ͕൜ͨ͠൜ࢢ

͢Δ（ୈ9৚2߲）ɻ͢ͳΘͪɺίιϘಛผࡋ൑ॴͰ͸ίιϘͷੵۃతٴͼফ

Ε͍ͯΔͷͰ͋Δɻ·ͨɺ199�೥1݄1೔͔Β2000೥12͞༺࠾తଐਓओ͕ٛۃ

݄�1೔ͷؒʹద༻ՄೳͰ͋ͬͨίιϘࠃ಺ܐ法ʹ͖ͮجίιϘࠃ಺ࡋ൑ॴ͕

༗͢ΔͱೝΊΒΕΔଐ஍తૅج͕ݖ׋؅ͱ͞ΕɺίιϘྖҬ಺Ͱͨ݁͠׬൜

Λ༗͢ΔͱఆΊݖ׋త؅߲ࣄ͍ͯͭʹࡑͷΈͳΒͣྖҬ಺Ͱணख͞Εͨ൜ࡑ

ΒΕ͓ͯΓ（ୈ�৚）ɺίιϘͷଐ஍తݖ׋؅΋ܗ͍޿Ͱࡋ൑ॴͷݖ׋؅ͷࠜ

ͱͯ͠ѻΘΕ͍ͯΔɻڌ
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2-2　混合法廷としての国際的要素

ɹ࣍ʹίιϘಛผࡋ൑ॴͷࡍࠃతཁૉΛͯݟΈΑ͏ɻίιϘಛผࡋ൑ॴ͸ɺ

ᶃઃཱ໨తͱॲേର৅൜ࡑɺᶄ法ఊ஍ɺᶅࡋࡍࠃ൑׭ͱࡍࠃతͳࡋ൑׭೚໋

खଓɺᶆίιϘҬ֎ٴͼίιϘࢢຽҎ֎΁ͷద༻Մೳੑɺᶇࡍࠃ法ͷ༏ઌత

ద༻ɺᶈࠃ಺ࡋ൑ॴ͔Βͷಠཱੑͱ༏ӽੑɺᶉࡍࠃతͳؔػࣄܐͷܧঝɺᶊ

తཁૉΛ༗͢Δɻࡍࠃͱ͍ͬͨߦͷࣥܐΔ͚͓ʹࠃྗڠ金ʹΑΔӡӦͱࢿࠃ֎

2-2-1　設立目的と処罰対象犯罪

ɹίιϘಛผࡋ൑ॴͷઃཱ໨త͸ɺԤभධٞձใࠂॻͰࢦఠ͞Εͨ൜ࡑͷॲ

േͰ͋ΔɻίιϘಛผࡋ൑ॴ法ୈ1৚2߲͸ࡍࠃతͳٛ຿ΛՌͨ͢͜ͱ͕ઃ

ཱ໨తͰ͋Δͱड़΂ɺίιϘڞ࿨ݑࠃ法ʹఆΊΒΕͨجຊతਓݖͷอޢͱ

ࣗ༝ͷอোΛ֬อ͠ɺ2011೥1݄�೔ͷԤभධٞձใࠂॻͰใ͞ࠂΕ߲ͨࣄ

ʹؔ࿈͢Δ൜ࡑͰɺίιϘڞ࿨ࠃಛผہ࡯ݕͷSpecial Investigative Task Force 

(SITF)16ʹΑΔ૞ࠪͷର৅ͱ͞Ε͍ͯͨίιϘฆ૪தٴͼฆ૪ޙʹ൜͞Εͨ

ॏେͳࡍࠃ൜ࡑͷࡋࣄܐ൑ʹ͍ͭͯ҆શɺಠཱɺதཱɺެਖ਼͔ͭޮ཰తͳܐ

Δɻ͍ͯ͠هखଓ͖Λ֬อ͢ΔͨΊʹઃཱ͢Δͱࣄ

ɹίιϘಛผࡋ൑ॴ͸ɺใࠂॻʹؔ࿈͢Δୈ12৚͔Βୈ16৚ͷ൜ࡑͱɺୈ6

৚2߲Ͱ໌͞هΕͨίιϘܐ法্ͷ൜ݖ׋؅͍ͯͭʹࡑΛ༗͢Δɻਓಓʹର

͢Δࡑ（ୈ1�৚）ɺઓ૪൜ࡑ（ୈ1�৚）ɺίιϘ法ͷԼͰͷͦͷଞͷ൜ࡑ（ୈ

1�৚）ؚ͕·ΕΔɻίιϘಛผࡋ൑ॴͰ͸ɺୈ12৚ʹ͓͍ͯίιϘࠃ಺ܐ法

͸׳शࡍࠃ法ʹ఍৮͠ͳ͍ݶΓͰԉ༻ՄೳͰ͋Δͱ͞Ε͍ͯΔɻҎ্ͷΑ͏

ͱ͍͏ࡑͼਓಓʹର͢Δٴࡑతٛ຿ΛՌͨ͢͜ͱΛ໨తͱͯ͠ઓ૪൜ࡍࠃʹ

ΒΕΔɻݟతཁૉ͕ࡍࠃʹͱ͜͏ߦͷॲേΛࡑ法্ͷ൜ࡍࠃ

16ɹSITF͸ίιϘಛผࡋ൑ॴ法ୈ2�৚2߲ʹै͍ಉࡋ൑ॴͷہ࡯ݕʹ౷߹͞ΕͨɻSITF
ͷ ׆ ಈ ʹ ͭ ͍ ͯ ͸ɺSee, Alexander Heinze ʠThe Kosovo Specialist Chambersʟ Rules of 
Procedures and Evidence: A Diamond Made Under Pressure?ʡ Journal of International Criminal 
Justice Vol. 1� (201�), pp. 9��-990.
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2-2-2　法廷地

ɹίιϘಛผࡋ൑ॴ͸ίιϘʹॴ͢ࡏΔ͕ίιϘ֎ʹͯ։ఊ͢Δ͜ͱ΋Մೳ

ͱ͞Ε（ୈ�৚6߲）ɺࡋࣄܐࡍࠃ൑ॴ（ICC）͕Ҏલʹར༻͍ͯͨ͠Φϥϯ

μͷϋʔάʹ͋Δಉ͡ݐ෺Ͱࡏݱ͸ࡋ൑ॴӡӦ͕ߦΘΕ͍ͯΔ1�ɻΦϥϯμ

ͷϋʔά͸چϢʔΰࡋࣄܐࡍࠃ൑ॴ΍ࡋࣄܐࡍࠃ൑ॴ（ICC）ͷ法ఊ஍ͱ͠

ͯઓ૪൜ࡑͱ͍ͬͨࡍࠃ法্ͷ൜ࡑͷॲേΛؔػ͏ߦΛ๊͑ɺݧܦ๛෋ͳ৬

һΛڅڙͰ͖Δ౎ࢢͱͳ͍ͬͯΔɻ͜ΕΒ७ਮʹࡍࠃతͳࡋࣄܐࡍࠃ൑ؔػ

ͱಉ͡法ఊ஍Ͱ͋Δ͜ͱʹՃ͑ͯɺҎԼͷΑ͏ͳࡍࠃతͳཁૉΛ༗͢ΔͨΊ

ʹίιϘಛผࡋ൑ॴ͸Ұ͢ݟΔͱࡍࠃతͳࡋࣄܐ൑ؔػʹΈ͑ΔͷͰ͋Δɻ

2-2-3　国際裁判官と国際的な裁判官任命手続

ɹίιϘಛผࡋ൑ॴ͸֎ࠃࠃ੶ͷࡋ൑׭ͷΈΑͬͯߏ੒͞ΕΔɻίιϘಛผ

Ͱ͋Δ͕（ୈ20৚）ɺޠͱӳޠͱηϧϏΞޠ͸ΞϧόχΞޠݴ൑ॴͷެࣜࡋ

൑ॴͷࡋೳͰͳ͚Ε͹ͳΒͳ͍（ୈ2�৚�߲）ɻίιϘಛผתʹޠ͸ӳ׭൑ࡋ

ʑຢ͸ࠃ༩͍ͯ͠Δد金ԉॿ౳Ͱࢿʹ൑ॴࡋͼ৬һ͸ɺίιϘಛผٴ׭൑ࡋ

EUՃໍࠃͷࠃ੶Λ༗͢ΔऀͰͳ͚Ε͹ͳΒͳ͍ɻଞͷࠞ߹法ఊͰ͸ݱ஍ͷ

੒͞Ε͍ͯΔͷʹରͯ͠ɺίιߏͱͷ྆ํͰ׭൑ࡋతͳࡍࠃͱ׭൑ࡋ੶ͷࠃ

Ϙಛผࡋ൑ॴͰ͸ίιϘͷࡋ൑͕׭ೖΒͳ͍఺͕ಛ௃తͰ͋Δɻྫ͑͹ಉ͡

ࡑ౳Λѻ͏஍Ҭతͳ法ఊͰ͋ΔϘεχΞͷઓ૪൜ࡑϢʔΰྖҬͷઓ૪൜چ͘

൑ࡋࡍࠃ൑ॴ（War Crimes Chamber of Bosnia and Herzegovina）͸ɺ౰ॳ͸ࡋ

1�ɹ2016೥2݄1�೔ʹίιϘͱΦϥϯμͱͷؒͰక݁͞Εͨڠྗڠఆٴͼ201�೥�݄�0೔
ͷίιϘಛผࡋ൑ॴͷܾఆʹ͖ͮجϋʔάͰࡋ൑ॴ͕ӡӦ͞Ε͍ͯΔɻίιϘͱΦϥ
ϯμؒͷڠྗڠఆ͸ɺAgreement between the Kingdom of the Netherlands and the Republic 
of Kosovo concerning the Hosting of the Kosovo Relocated Specialist Judicial Institution in the 
Netherlands, 1� February 2016, available online at https://verdragenbank.overheid.nl/en/Treaty/
Details/01�1�2, (last downloaded on 1 November 201�). ίιϘಛผࡋ൑ॴͷܾఆ͸ɺKosovo 
Specialist Chambers, Memorandum on the Venue for Exercises of Functions, Document number: 
KSC-CC-201�-02/F00001.ɹΦϥϯμʹ͓͍ͯ͸ίιϘಛผࡋ൑ॴ͸ʮKosovo Relocated 
Specialist Judicial Institutionʯͱͷ໊শ͕༻͍ΒΕ͍ͯΔ（ίιϘͱΦϥϯμؒͷڠྗڠ
ఆୈ1৚a））ɻ
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ͷ׭൑ࡋ஍ͷݱʹ੒͞Ε͍͕ͯͨɺঃʑߏͱͷࠞ߹Ͱ׭൑ࡋͱϘεχΞਓ׭

ൺ཰͕૿΍͞Εɺ࠷ऴతʹ͸ࠃ಺࢘法੍౓ʹ౷߹͞Εͨɻ͜ͷมભͱൺֱ͢

ΔͳΒ͹ɺݱ஍ੑ͕׬શʹഉআ͞Ε͍ͯΔίιϘಛผࡋ൑ॴͷߏ੒ͷಛҟੑ

͸ݦஶͰ͋Δɻ

ɹίιϘಛผࡋ൑ॴͷ֤ࡋ൑෦͸�ਓͷࡋ൑׭Ͱߏ੒͞Ε͓ͯΓɺࡋ൑׭͸

ύω͏ߦ੒Λ࡞฽ͷ໊׭൑ࡋࡍࠃ฽͔Βબ͹ΕΔɻ໊׭൑ࡋࡍࠃ੒͞Εͨ࡞

ϧ͸গͳ͘ͱ΋2ਓͷࡍࠃతͳࡋ൑׭ΛؚΉ�ਓͷࡍࠃతͳϝϯόʔʹΑΓ

 ੒͞ΕͨϦετ͸EU Common Security࡞੒͞Ε（ୈ2�৚）ɺύωϧʹΑΓߏ

and Defence Policy Mission (EULEX) ͷτοϓʹճཡ͞Εɺ͜ͷEU͕ؔػί

ιϘಛผࡋ൑ॴͷࡋ൑ॴ௕Λ೚໋͢Δɻ೚໋खଓ͕EUؔػʹ೚͞Ε͍ͯΔ

ঢ়͔گΒ΋ɺίιϘಛผࡋ൑ॴͱEUͱͷؒʹಛघͳ͕ܨΓ͕͋Δ͜ͱ͕ݟ

ͯͱΕΔɻίιϘ͕EU͔Βͷ࣋ࢧͱࢧԉΛ֬อ͠ଓ͚Δ্Ͱ൜ࡑΛॲേ͢

Δ࢟੎ΛͤݟΔͱ͍͏੓࣏తҙ͕ٛେ͖͍͜ͱ͕ਪଌ͞ΕΔɻࡋ൑ٴ׭ͼࡋ

൑׭ͷ೚໋खଓʹ͓͍ͯίιϘͷӨڹΛഉ͠ࠃ಺తཁૉΛҰ੾ؚ·ͳ͍఺͸

ଞͷࠞ߹法ఊͱ͸ҟͳΔͷͰ͋Δɻ

2-2-4　コソボ域外及びコソボ市民以外への適用可能性

ɹຊ2-1ߘ-�Ͱͨ͠ٴݴফۃతଐਓओ͕ٛڌࠜݖ׋؅ʹؚ·Εͨͷ͸ɺྖҬ

֎ʹ͓͍ͯ΋൜ߦ͕ࡑΘΕɺΞϧόχΞࠃ಺ͷ߆ଋࢪઃʹ͓͍ͯ΋൜ߦ͕ࡑ

ΘΕͨͱͷٙ࿭͕͋ͬͨͨΊͰ͋ΔɻͦͷͨΊίιϘྖҬ֎Ͱ൜͞Εͨ൜ࡑ

ݖ׋΋؅͍ͯͭʹࡑਓʹΑͬͯ൜͞Εͨ൜ࠃ֎ຽΛର৅ͱͯ͠ࢢͼίιϘٴ

Λ͢࢖ߦΔ͜ͱ͕ՄೳͰ͋Δɻ͜ͷΑ͏ʹίιϘಛผࡋ൑ॴ͸ैདྷͳΒ͹ί

ιϘͷҬ֎ݖ׋؅ͱ෼ྨ͞Ε͏Δ߲ࣄʹ͍ͭͯ΋ݖ׋؅Λ͢࢖ߦΔ͜ͱ͕Մ

ೳͰ͋Δɻ

2-2-5　国際法の優先的適用

ɹίιϘಛผࡋ൑ॴ͸ɺίιϘڞ࿨ݑࠃ法ٴͼίιϘಛผࡋ൑ॴ法ฒͼʹಉ

法ʹΑΓ໌ࣔ͞ΕͨίιϘࠃ಺法ʹՃ͑ͯɺ׳शࡍࠃ法ͱࡍࠃਓݖ法ʹैͬ

൑ॴ͕ॱक͢ࡋຯਂ͍ͷ͸ɺίιϘಛผڵೳ͢Δ（ୈ�৚2߲）ɻػ൑͠ࡋͯ
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Δࡍࠃਓݖ法ͱͯ͠ɺࣗ༝نݖ໿ʹઌΜͣΔܗͰϤʔϩούਓݖ৚໿͕໌ه

͞Ε͍ͯΔ఺Ͱ͋Δ（ୈ�৚2 （߲e））ɻϤʔϩούਓݖ৚໿ͷక໿ࠃͰ͸ͳ͍

ίιϘ͕৽ઃͨ͠ίιϘಛผࡋ൑ॴʹ͓͍ͯϤʔϩούਓݖ৚໿͕ن཯法ن

ͱͯ͠໌͞هΕͨ͜ͱ͸ɺ੓࣏తʹEUՃໍΛࢹ໺ʹೖΕ͍ͯΔͱͷԱଌ͕

ಇ͘ɻͳ͓ɺ׳शࡍࠃ法ͱࡍࠃਓݖ法ͱͯ͠໌͞هΕ্ͨهͷ৚໿ʹ͍ͭͯ

͸ίιϘݑ法ୈ19৚2߲ٴͼୈ22৚ʹै͍ࠃ಺法ʹ༏ઌ͢Δ（ୈ�৚2 （߲d）ɺ

（e））ɻίιϘಛผࡋ൑ॴ͸ɺ׳शࡍࠃ法Λద༻͢Δͱͱ΋ʹɺ׳शࡍࠃ法ͱ

߹க͢ΔݶΓʹ͓͍ͯɺϤʔϩούਓݖ৚໿ୈ�৚2߲ͱࣗ༝نݖ໿ୈ1�৚2

߲ʹै͍ίιϘܐ法Λద༻͢Δ（ୈ12৚）ɻίιϘಛผࡋ൑ॴ法ʹ໌͞هΕ

ͳ͔ͬͨࠃ಺法΍ࠃ಺ߦ׳ʹ͍ͭͯ͸Ұ੾ద༻͕͞ڐΕͣɺίιϘಛผࡋ൑

ॴ法ͱଞͷࠃ಺法͕఍৮͢Δ৔߹ʹ͸ίιϘಛผࡋ൑ॴ法͕༏ӽ͢Δ（ୈ�

৚�߲）ɻ·ͨ�৚�߲ʹ͖ͮج౰࣌ʹద༻Մೳͳ׳श法ΛݟఆΊΔ্Ͱɺࡋ൑

ͱ͢Δɻߟࢀ法ఊͷ൑ྫΛࡍࠃͼٴ൑ॴࡋࡍࠃ͸׭

ɹҎ্ͷΑ͏ʹࠃ಺法͸ࡍࠃ法ͱ߹க͢Δݶ౓Ͱద༻Մೳͱ͞Ε͓ͯΓɺద

༻法نͱͯ͠ࡍࠃ法͕༏ઌ͢Δ͜ͱ͕໌͞هΕ͍ͯΔɻࡍࠃ法ͷதͰ΋Ϥʔ

ϩούਓݖ৚໿͕༏ઌ法نͱͯ͠໌͞هΕ͍ͯΔ఺͸ίιϘಛผࡋ൑ॴͷಛ

௃ͱ͑ݴΔɻ

2-2-6　国内裁判所からの独立と優越性

ɹίιϘಛผࡋ൑ॴ͸ίιϘݑ法ୈ162৚�߲ٴͼίιϘಛผࡋ൑ॴ法ୈ�৚1

߲ʹΑΓ׬શͳΔ法ओମੑ͕ೝΊΒΕɺίιϘͱͯ͠൷।Λཁ͢Δࡍࠃత৚

໿క݁ͷࡍʹ͸੓෎ͷ߹ҙΛٻΊΔ͜ͱ͕৚݅ͱ͞Ε͍ͯΔ͕（ίιϘݑ法

ୈ162৚�߲）ɺଞࠃ΍ؔػࡍࠃͱ߹ҙΛక݁͢Δ͕ݶݖ༩͑ΒΕ͍ͯΔ（ί

ιϘಛผࡋ൑ॴ法ୈ�৚2߲）ɻ·ͨɺ૊৫্͸ࠃ಺ࡋ൑ॴʹෟଐ͢Δͱ͸͍

͑ɺίιϘಛผࡋ൑ॴ͸ࠃ಺ͷଞͷࡋ൑ॴͱͷؔ܎Ͱ͸ಠཱͯ͠ػೳ͢Δ

（ୈ�৚1߲）ɻίιϘಛผࡋ൑ॴ͕͍ݴ౉ͨ͠ܐʹ͍ͭͯ͸ίιϘݑ法্ͷԸ

ࣻͳͲͷର৅ͱͳΒͳ͍（ୈ�1৚）ɻίιϘಛผࡋ൑ॴ͸ίιϘࠃ಺ͷଞͷ

൑ॴʹ͓͚Δ૞ࠪࡋ಺ࠃ൑ॴʹ༏ӽ͢Δ（ୈ10৚1߲）ͨΊɺଞͷίιϘࡋ
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ຢ͸ૌ௥ͷ͍͔ͳΔஈ֊ʹ͓͍ͯ΋݅ࣄΛऔ্͛ɺ݅ࣄͷҠૹΛ໋ྩ͢Δ͜

ͱ͕Ͱ͖Δ（ୈ10৚2߲）ɻ·ͨɺ͢΂ͯͷίιϘࠃ಺ࡋ൑ॴͱ׭࡯ݕ͸ίι

Ϙಛผࡋ൑ॴ͕৹ཧ͢΂͖݅ࣄ΍ࣄܐखଓʹ͍ͭͯ஗଺ͳ͘௨஌͢Δٛ຿͕

͋Δ（ୈ11৚）ɻ͜ͷΑ͏ʹίιϘಛผࡋ൑ॴ͸ࠃ಺౰ہʹରͯ͠ಠཱ͔ͭ

༏ӽతͳ஍Ґ͕༩͑ΒΕ͍ͯΔͷͰ͋Δɻ

ɹ͜ͷ఺ɺࠃ಺ࡋ൑ॴ͔Βͷಠཱੑཱ͕ݽԽʹͭͳ͕Βͳ͍Α͏ίιϘͷݱ

஍౰ٴہͼଞͷॾࠃͱͷ܎ؔྗڠΛ֬อ͢Δඞཁੑ͕ࢦఠ͞Ε͍ͯΔ1�ɻί

ιϘࠃ಺౰ہͱͷؔ܎Ͱ͸ίιϘಛผࡋ൑ॴ法ͷԼͰ͕ٛྗڠ຿Խ͞Ε͍ͯ

Δ͕ɺଞࠃͱͷؔ܎Ͱ͸໰୊ʹ௚໘͢ΔՄೳੑ͕͋Δ͔ΒͰ͋ΔɻίιϘࠃ

಺౰ہʹ͸༏ӽ͢Δ஍Ґʹ͋Δ͕ɺଞࠃͷ౰ہͱͷؔ܎Ͱ͸ɺίιϘͷࠃ಺

ڼΛྗڠΔͨΊɺ͋ʹ܎法੍౓ͷҰ෦ͱ͍͏஍ҐͰ͋Δ͜ͱͰਫฏతͳؔ࢘

͙ඞཁ͕͋Δ͜ͱ͕ࢦఠ͞Ε͍ͯΔ19ɻ

2-2-7　国際的な刑事機関の継承

ɹہ࡯ݕ͸ίιϘಛผࡋ൑ॴͷઃཱલ͔Βઃஔ͞Ε͍ͯͨSITFͷ೚຿ΛҾ

ೳ͢Δ（ୈ2�৚2ػͱͯؔ͠ػಠཱͨ͠͏ߦͼૌ௥Λٴͷ૞ࠪࡑɺ൜͗ܧ͖

߲ɺୈ��৚1߲）ɻ·ͨɺίιϘಛผࡋ൑ॴ͸چϢʔΰࡋࣄܐࡍࠃ൑ॴͰ༻͍

ΒΕͨࢿྉ΍ূڌΛར༻͢Δ͜ͱ͕͞ڐΕ͍ͯΔ͜ͱ͔ΒɺچϢʔΰܐࡍࠃ

൑ࡋΒΕΔɻ͜ͷΑ͏ʹίιϘಛผ͑ߟঝ͢Δͱܧ্࣮ࣄ൑ॴͷ൑அΛࡋࣄ

ॴ͸ࡍࠃతͳ૊৫͕͍ͨͯͬߦ೚຿Λܧঝ͍ͯ͠ΔͷͰ͋ΔɻͦΕͰ͸ͳͥ

൑ࡋࣄܐࡍࠃϢʔΰچʕʕؔػདྷͷچ͍ͨͯ͠ࡏͱͯ͠ଘؔػΔ͋ݶݖʹط

ॴ΍ίιϘࠃ಺ࡋ൑ॴʕʕʹ൜ࡑॲേΛҕͶΔͷͰ͸ͳ͘ίιϘಛผࡋ൑ॴ

͕৽ઃ͞ΕͨͷͰ͋Ζ͏͔ɻ

1�ɹSee, Matthew E. Cross “Equipping the Specialist Chambers of Kosovo to Try Transnational 
Crimes: Remarks on Independence and Cooperationʡ Journal of International Criminal Justice 
Vol. 1� (2016), pp. ��-100.
19ɹSarah Williams ʠThe Specialist Chambers of Kosovo: The Limits of Internationalization?ʡ 

Journal of International Criminal Justice Vol. 1� (2016), pp. ��-�0.
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2-2-7-1　旧ユーゴ国際刑事裁判所との関係

ɹچϢʔΰࡋࣄܐࡍࠃ൑ॴͷؒ࣌తݖ׋؅ʹ͸نఔ্͸։1991）ظ࣌࢝೥1

݄1೔）͕໌จͰఆΊΒΕͭͭ΋ऴྃ͞ه໌͕ظ࣌Ε͍ͯͳ͔ͬͨͨΊίι

Ϙฆ૪ΛؚΉ͜ͱ΋ෆՄೳͰ͸ͳ͔ͬͨɻίιϘಛผࡋ൑ॴΛઃཱ͢ΔΑΓ

΋چϢʔΰεϥϏΞࡋࣄܐࡍࠃ൑ॴʹΑΔॲཧΛ໛͢ࡧΔ΂͖Ͱ͋ͬͨͱͷ

ҙݟ΋͋Δ20ɻ͔͠͠چϢʔΰࡋࣄܐࡍࠃ൑ॴ͸҆อཧͷܾఆʹै͍ดఊա

ఔʹ͋ͬͨͷͰ͋Δ21ɻ͞Βʹલड़ͷΑ͏ʹچϢʔΰࡋࣄܐࡍࠃ൑ॴ͕ૌ௥

ࣦഊͨ͠׭࡯ݕݩ͕࣮ࣄͷճ૝࿥Ͱ໌Β͔ʹ͞ΕͨܦҢΛ͑ߟΔͳΒ͹ɺ࠶

ͼಉࡋ൑ॴʹظ଴͢Δ͜ͱ΋೉͍͠ͷͰ͋ͬͨɻ·ͨɺલड़ͷԤभධٞձใ

ϢʔΰεϥϰΟΞྖҬچͨ·΋ɺʹޙҧ法औҾ͕෢ྗฆ૪ऴྃثॻͰ͸ଁࠂ

֎ͷΞϧόχΞͰ΋ߦΘΕ͍͍͕ͯͨٙࢦఠ͞Ε͍͕ͯͨɺچϢʔΰܐࡍࠃ

ࡋࣄܐࡍࠃϢʔΰچ൑ॴͰे෼ʹૌ௥Ͱ͖Δ͔ٙ໰Ͱ͋ͬͨɻͳͥͳΒࡋࣄ

൑ॴͰ͸ਓಓʹର͢Δࡑ͸෢ྗฆ૪ͱͷؔ࿈ੑ͕ඞཁͱ͞Ε͍͔ͯͨΒͰ͋

Γ22ɺ·ͨɺچϢʔΰεϥϏΞͷྖҬʹ͓͍ͯ൜͞Εͨ൜ࡑΛର৅ͱ͍ͯ͠

͔ͨΒͰ͋Δ2�ɻ

ɹͱ͸͍͑چϢʔΰࡋࣄܐࡍࠃ൑ॴ͸ίιϘಛผࡋ൑ॴʹେ͍ʹӨڹΛ༩͑

Δͱ͑ߟΒΕΔɻچϢʔΰࡋࣄܐࡍࠃ൑ॴʹΑͬͯऩू͞Εͨূڌ（จॻ΍

ূਓͷূݴ౳΋ؚΉ）΋ূڌͱͯ͠ίιϘಛผࡋ൑ॴʹͯ࠾༻Մೳͱ͞Εͯ

͍Δ（ίιϘಛผࡋ൑ॴ法ୈ��৚1߲）ɻ·ͨɺҰࣄෆ࠶ཧͷ法ଇʹै͍ɺچ

Ϣʔΰࡋࣄܐࡍࠃ൑ॴʹΑͬͯ৹ཧ͞Εͨऀ͸ίιϘಛผࡋ൑ॴʹ͓͍ͯࡋ

൑͞ΕΔ͜ͱ͸ͳ͍（ୈ1�৚（c））ɻ͞Βʹɺ൜ڞࡑಉओମͳͲɺࠃ಺ܐ法্

ͷ੹೚֓೦ͱ͸ҟͳΔܗͰൃల͖ͯͨ͠ࣄܐࡍࠃ法্ͷ੹೚法ཧΛίιϘಛ

20ɹMathias Holvoet, supra note (10), pp. ��-��.
21ɹ੿ߘʮچϢʔΰࡋࣄܐࡍࠃ൑ॴ（ICTY）ͷดఊܭըͱࠃՈ΁ͷ݅ࣄҕୗʯ金沢法学
ୈ�1巻1号（200�೥11݄）ɺࢀরɻ
22ɹچϢʔΰࡋࣄܐࡍࠃ൑ॴنఔୈ�৚ɺࢀরɻ
2�ɹچϢʔΰࡋࣄܐࡍࠃ൑ॴنఔୈ1৚ɺࢀরɻ
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ผࡋ൑ॴ͕ͲͷΑ͏ʹҾ͖͍ܧͰ͍͘ͷ͔Λ஫໨͢Δ学ऀ΋͍Δ2�ɻ

2-2-7-2　UNMIKの規則64パネルとEULEX

ɹ200�೥12݄·ͰίιϘ͸UNMIKͷ࢑ఆ౷࣏Լʹ͕͋ͬͨɺͦͷؒʹ΋࢘

法੍౓ͷߏ࠶ஙʹ͖ͭࡍࠃతࢧԉ͕͋ͬͨɻUNMIKͷ೚຿ͷҰ͕ͭ൜ऀࡑ

ͷୁัͰ͕͋ͬͨɺݱ஍ͷٴ࡯ܯͼ࢘法੍౓͸ࡍࠃ法্ͷ൜ࡑʹऔΓ૊ΊΔ

Α͏ͳे෼ͳڥ؀ʹͳ͔ͬͨɻͦͷͨΊUNMIK͸֎ࠃਓࡋ൑ࠃ͕׭಺ࡋ൑

ͷͨ͠༺࠾൑ॴͰ法ఊͷ೚ʹब͘͜ͱΛՄೳͱ͢Δ੍౓Λࡋ஍ݱʹͱҰॹ׭

Ͱ͋Γɺ͜Ε͕௨শʮنଇ6�ύωϧʯ2�Ͱ͋ΔɻUNMIKͷنଇ2000/6�Ͱ͸ɺ

ॏେͳ൜ࡑʹؔ͢Δ׭࡯ݕ͍͓ͯʹ݅ࣄຢ͸ඃٙऀ͸UNMIKʹରͯ͠ࡍࠃ

ΊΔ͜ͱ͕Ͱ͖ͨɻ͔͠ٻΛߋͷ೚໋ຢ͸法ఊ஍ͷม׭࡯ݕࡍࠃͼٴ׭൑ࡋ

͠UNMIK͸ίιϘղ์͢܎͕ؔ܉Δ൜ࡑͷ૞ࠪٴͼૌ௥ʹྀ͍ͭͯۤͨ͠ɻ

ίιϘղ์͕܉ίιϘࠃͨ͠ݙߩʹࠃݐຽతӳ༤ͱশ͞ࢍΕ͍ͯΔࠃ಺ࣾձ

ʹ͓͍ͯίιϘղ์͕܉൜ͨ͠ࡑΛॲേ͢Δ͜ͱ͸ۃΊͯࠔ೉ͳঢ়گʹ͋ͬ

ͨͷͰ͋ΔɻͦͷΑ͏ͳঢ়گΛ༕͍ͯɺࣗ༝نݖ໿ҕһձ͸UNMIK͔Βͷ

ใࠂॻͷ৹ࠪޙʹࣔͨ͠૯ׅॴݟʹ͓͍ͯɺUNMIKʹରͯ͠ίιϘͷΞϧ

όχΞࢢܥຽ͕༰ٙऀͰ͋Δ৔߹΋ؚΊͯɺ1999೥લޙʹ൜͞Εͨઓ૪൜ࡑɺ

ਓಓʹର͢Δࡑɺฒͼʹຽ଒తಈͮ͘جʹػ൜ࡑͷ͢΂ͯͷॏେͳ݅ࣄΛ૞

ࠪ͢Δ͜ͱΛ͢ࠂקΔͱͱ΋ʹɺچϢʔΰࡋࣄܐࡍࠃ൑ॴ΁ͷ׬શͳྗڠΛ

ͱ΋͋Δ26ɻͨ͜͠ࠂק΂͖͜ͱΛ͏ߦ

2�ɹSee, Lachezar Yanev ʠCo-Perpetration Responsibility in the Kosovo Specialist Chambers: 
Staying on the Beaten Path?ʡ Journal of International Criminal Justice Vol. 1� (2016), pp. 101-
121.
2�ɹThe Regulation 6� Panels in the courts of Kosovo under the United Nations Interim 

Administration of Kosovo (UNMIK).  UNMIK Reg. No. 2000/6� on Assignment of International 
Judges/Prosecutors and/or Change of Venue, UNMIK/REG/2000/6� (Dec. 1�, 2000). See also, 
UNMIK Resolution 1991/1, 1999/2� and 1999/2�.
26ɹʠConcluding Observations of the Human Rights Committeeʡ, Serbia, UN. Doc. CCPR/C/

UNK/CO/1 (2006), para. 12.
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ɹίιϘࠃ಺ͷ૞͕ࠪؔػࡍࠃʹؔػհೖͯ͠վળʹ͢ྗڠΔಈ͖΋͋ͬ

ͨɻίιϘ͸൜ࡑ૞ࠪΛؔػ͏ߦͱͯ͠EUͷࢧԉԼͰػೳ͢ΔEU Rule of 

Law Mission in Kosovo (EULEX)Λड͚ೖΕͨͷͰ͋Δ2�ɻ͔͠͠EULEX΋ί

ιϘղ์͕ؔ܉࿈͢Δ൜ࡑͷ૞ࠪʹணखͭͭ͠΋૞ࠪ๦֐ͳͲUNMIKͱಉ

͡໰୊ʹ௚໘͍ͯͨ͠2�ɻEULEX͸ޙʹίιϘಛผࡋ൑ॴʹܧঝ͞ΕͨͷͰ

͋Δɻ

ɹҎ্Ͱ঺հͨ͠UNMIKͷنଇ6�ύωϧͱEULEXʹΑΔखଓ͖͸࣮࣭తʹ

͸ࠞ߹法ఊͷମࡋʹ͋ͬͨͱ΋ධ͞Ε͍ͯΔ͕ɺ͜ΕΒ͸ಠཱͨ͠ࡍࠃ法ਓ

֨Λ༗͢ΔଘࡏͰ͸ͳ͔ͬͨɻ͜ΕΒ֎ࠃਓ৬һ͕ओಋ͢Δ૊৫͕ઃཱ͞Ε

ͨཧ༝͸ɺίιϘࠃ಺ͷ࢘法੍౓͕ѹ౗తʹਓࡐෆ଍Ͱ͋Γɺ͔ͭɺରཱͷ

݁ՌͨΔ଀ѱ΍෗ഊ΍ѹྗʹΑΓ࢘法ʹܞΘΔਓʑͷ҆શ֬อ͕೉͘͠ެਖ਼

͞ʹٙ໰͕ఄ͞Ε͍ͯͨͨΊͰ͋Δ29ɻͦ͜ͰίιϘಛผࡋ൑ॴઃཱͷલ͔

ΒίιϘࠃ಺ͷ法ࣥߦγεςϜΛࢧԉ͢ΔܗͰػೳ͍ͯͨ͠طଘͷࡍࠃతͳ

૊৫͕͍ͨͯͬߦ೚຿ΛҾ͖͙͜ܧͱ͕ٻΊΒΕͯίιϘಛผࡋ൑ॴ͕ઃஔ

͞ΕͨͷͰ͋ΔɻҎ্ͷΑ͏ʹίιϘ͸෮ڵͷաఔͰࠃ࿈΍EUͷࢧԉԼͰ

ઃஔ͞Εͨ֎ࠃਓ৬һΛߏ੒һͱ͢Δ૊৫Λࠃ಺࢘法ؔػͱ࿈ͯͤ͞ܞଘࡏ

ܗ͙ܧಈΛҾ׆൑ॴ͸ͦΕΒͷ૊৫ͷࡋҢ͕͋ΓɺίιϘಛผܦ͖ͨͯͤ͞

Ͱઃཱ͞ΕͨͷͰ͋ͬͨɻ

2-2-8　外国資金による運営と協力国における刑の執行

2�ɹίιϘͱEUؒͷࡍࠃత߹ҙΛडೖΕͯEULEXΛೝΊͨίιϘࠃ಺法͸ɺAssembly of 
Republic of Kosovo, Law on Ratification of the International Agreement Between the Republic 
of Kosovo and the European Union on the European Union Rule of Law Mission in Kosovo, 
Law No. 0�/L-2��, 2� April 201�, available at http://www.kuvendikosoves.org/common/docs/
ligjet/0�-L-2��%20a.pdf (last retrieved on 1 October 201�).
2�ɹEULEXʹ ͭ ͍ ͯ ͸ɺSee, Mathias Holvoet, supra note (10), pp. �0-��. See also, Sarah 

Williams, supra note (20), pp. 2�-�0.
29ɹSee, Beth Van Schaack ʠThe Building Blocks of Hybrid Justiceʡ Denver Journal of 

International Law and Policy Vol. �� (2016), pp. 1�6-191.
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ɹίιϘಛผࡋ൑ॴ͸֎͔ࠃΒͷྗڠΛج൫ͱ͍ͯ͠Δ໘͕͋Δɻྫ͑͹ί

ιϘಛผࡋ൑ॴ͸EUͱΧφμɺϊϧ΢ΣʔɺεΠεɺτϧίɺΞϝϦΧͳ

Ͳͷࠃʑ͔Βͷࢿ金ԉॿΛड͚ͯӡӦ͞ΕΔɻ·ͨɺίιϘಛผࡋ൑ॴ͸࠷

Λਃ͠ग़ͨྗڠ͸ܐ౉͢͜ͱ͕Ͱ͖Δ͕（ୈ��৚1߲）ɺ͍ݴΛܐͰऴ਎ߴ

ΕΔ（ୈ�0৚）ɻ͞ߦ͍͓ࣥͯʹࠃఆ͢Δࢦ൑ॴ͕ࡋʑͷத͔ΒίιϘಛผࠃ

ίιϘಛผࡋ൑ॴ͕͍ݴ౉͢ܐʹ͍ͭͯ͸ɺίιϘݑ法ʹैͬͯೝΊΒΕΔ

Ըࣻ΍ಛࣻͷର৅ͱ͸ͳΒͳ͍（ୈ�1৚）ɻ

2-3　小括――混合法廷の新形態

ɹۙ೥ͷࣄܐࡍࠃ法Ͱ͸७ਮͳࡋࣄܐࡍࠃ൑ؔػͷൃ׆ԽΑΓ΋ࠞ߹法ఊͷ

૿Ճͷݟ͕޲܏ΒΕΔɻ͜ΕΒʮࡍࠃԽ͞Εͨ（internationalised）ʯຢ͸ʮϋ

ΠϒϦου（hybrid）ʯͱশ͞ΕΔࠞ߹（mixed）法ఊ͸ࡍࠃ法டংͷதͰͲ

ͷΑ͏ʹҐஔ͚ͮΒΕΔͷ͔ɺ·ͩ໌֬Ͱ͸ͳ͍ɻ·ͨࠞ߹法ఊͷ法తͳ෼

ྨํ法ʹ͍ͭͯ΋࿦૪͕͋Δɻࠞ߹法ఊͷ෼ྨج४ͱͯ͠ɺઃཱ४ڌ法ʹΑ

Γ൑அ͢Δ学આ΍ɺࡋ൑ॴߏ੒ʹΑΓ൑அ͢Δ学આɺద༻法Λج४ͱ͢Δ学

આͳͲॾઆ͋Δɻઃཱ४ڌ法આʹͮ͘جͳΒ͹ίιϘಛผࡋ൑ॴ͸ࡍࠃ法ட

ংͰ͸ͳ͘ࠃ಺法டংʹॴଐ͢Δͱ݁࿦͞Εɺࡋ൑ॴߏ੒આٴͼద༻法ج४

આʹΑΕ͹ࡍࠃతࡋ൑ؔػͷҰͭͱ෼ྨ͞ΕΔͰ͋Ζ͏ɻ

ɹࠞ߹法ఊʹ͸ɺ౦νϞʔϧͷΑ͏ʹࠃ࿈ͷ࢑ఆߦ੓ͷҰ෦Ͱ͋ͬͨΓɺγ

ΤϥϨΦω΍ΧϯϘδΞ΍ϨόϊϯͷΑ͏ʹࠃ࿈ͱͷ৚໿Ͱઃཱ͞Εͨ΋ͷ

Ͱ͋ͬͨΓɺηωΨϧͷΑ͏ʹΞϑϦΧ࿈߹͕͍ؔͯ͠܎Δ΋ͷ͕͋Δɻ͜

ΕΒࠞ߹法ఊ͸ͦΕͧΕ஍Ҭ͕ҟͳΓͳ͕Β΋͋Δఔ౓ྨ࣭ੑͨ͠ࣅΛ༗͠

͍ͯͨɻྫ ͑͹ɺࠞ ߹法ఊͷଟ͘͸ؔػࡍࠃͷࢧԉͱؔ༩Λड͚ͯઃཱ͞Εɺ

൜ߦࡑҝ஍ࠃΛ法ఊ஍ͱ͠ɺ֎ࠃ੶ͷࡋ൑׭ͱݱ஍ࠃ੶ͷࡋ൑׭ͷ྆ऀ͕ࢀ

Ճ͢Δߏ੒Ͱ৹ཧ͠ɺ൜ߦࡑҝ஍ࠃͷࢢຽ͕৬һ΍ࡋ൑ॴؔऀ܎ͱͯ͠ैࣄ

ͭͭ͠ඃ͕ۙؒऀ֐Ͱ੹೚௥ٴͷաఔΛݟकΔ͜ͱΛ௨ͯ͡൜ߦࡑҝ஍ࠃͷ

଴͞Ε͖ͯͨɻظ໾ׂ͕͍ͯ͘͠ݙߩʹ法੍౓ͷվળ࢘ͱڵ಺ࣾձͷ෮ࠃ
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ɹ͜Εʹରͯ͠ίιϘಛผࡋ൑ॴ͸ྖҬࠃΛഉআͨ͠೚໋खଓΛࡋࡍࠃͯܦ

൑׭ͷΈͰߏ੒͞Ε͍ͯΔ఺͕ࠞ߹法ఊͱͯ͠͸ಛҟͰ͋Δɻ·ͨɺίιϘ

͸ࡍఆ͞Ε͕ͨɺ࣮نΛ法ఊ஍ͱ͢Δ͜ͱ͕Մೳͱࠃ֎ຊͱͭͭ͠ج಺Λࠃ

൜ߦࡑҝ஍ͱ͸ԕ͍ΦϥϯμͷϋʔάͰ։ఊ͕४උ͞Ε͍ͯΔɻίιϘಛผ

ͱ͸ҟͳΔैདྷͷࠞ߹法ఊͷར఺�0ͱؔػ൑ࡋࣄܐతࡍࠃ൑ॴ͸ɺ७ਮͷࡋ

͞ΕΔࠃ಺తཁૉͷଟ͘Λ͍͍ܽͯΔɻͦͷͨΊઃཱࠜڌจॻ͕ࠃ಺法Ͱ͋

Δ͔ࡍࠃ法Ͱ͋Δ͔Λࠜڌͱͯ͠ࡋ൑ॴΛ෼ྨ͢Δख法ΛίιϘಛผࡋ൑ॴ

ʹద༻͢΂͖Ͱ͸ͳ͍ͱ͞Εɺࡍࠃతཁૉ͕࣭࣮͘ڧ͸ࡍࠃ法ఊͰ͋Δࠞ߹

法ఊͱධՁ͞Ε͍ͯΔͷͰ͋Δ�1ɻͦ΋ͦ΋ࡋ൑ؔػΛࡍࠃ法டংͱࠃ಺法

டংͷ͍ͣΕʹଐ͢Δ͔Λ෼ྨ্ͨ͠Ͱ྆ऀΛ෼அͨ͠΋ͷͱ͢Δઆʹ͸ݶ

ք͕͋Δͱ͑ߟΔɻͳͥͳΒࣄܐࡍࠃ法ͷ෼໺ʹ͓͍ͯࡍࠃϨϕϧͱࠃ಺Ϩ

ϕϧͰͷ法ͱऔ૊Έ͸૬ޓʹӨ͠ڹ߹ͬͯൃల͖ͯͨ͠΋ͷͰ͋Γɺ෼அ͠

͍ͯΔΘ͚Ͱ͸ͳ͍ɻӽڥ൜ࡑͷࡍࠃ൜ࡑʹؔ͢Δࣄܐࡍࠃ法ͷൃల͕ɺΑ

ΓॏେͰ͋Δࡍࠃ法্ͷ൜ࡑʹؔ͢Δࣄܐࡍࠃ法ͷൃలΛଅ͢ͳͲɺ૬৐ޮ

Ռ΋͋Δɻ෼ྨ法ʹґଘ͢Δ͜ͱʹΑΓࡍࠃ法্ͷҙٛΛݟམͱ͢΂͖Ͱ͸

ͳ͍ͱ͑ߟΔɻ

ɹ·ͨɺίιϘಛผࡋ൑ॴͷಛҟͳ఺ͱͯ͠͸ɺEU法΁ͷ܏౗Ͱ͋Δɻί

ιϘಛผࡋ൑ॴ͸ࠃ಺法ΑΓ΋ࡍࠃ法Λ༏ӽͤ͞Δ͕ɺࡍࠃ法ͱͯ͠ಛʹ໌

৚໿΁ͷ౓ॏݖ৚໿Ͱ͋ΔɻϤʔϩούਓݖΕ͍ͯΔͷ͕Ϥʔϩούਓ͞ه

�0ɹ໺ࢯޱ͸ɺࠞ߹法ఊͷओͨΔ௕ॴͱͯ͠ɺୈ1ʹ൜ߦࡑҝ஍ࠃʹઃஔ͞ΕΔ͜ͱʹΑ
Γࠃͷ૞ࠪؔػͷྗڠΛಘͯূڌऩूɺඃٙऀɾඃࠂਓͷ਎ฑͷ֬อɺূਓͷग़ఊ֬อ
ͳͲ͕༰қͰ͋Δ͜ͱɺୈ2ʹ෺ཧతʹ൜ൃࡑੜ஍ٴͼඃऀ֐ʹ͍ۙͨΊ法ఊ׆ಈ͕Ұ
ൠࠃຽʹ༩͑ΔӨ͕ڹେ͖͍͜ͱɺୈ�ʹࠃͷࠃຽ͕࢘法׭΍৬һͱͯ͠௚઀ࢀՃ͢Δ
ͨΊࠞ߹法ఊ೚຿ऴྃݱ͕ݧܦʹޙ஍࢘法੍౓ʹܧঝ͞ΕΔ͜ͱɺୈ�ʹࡋࡍࠃ൑ΑΓ
ίετ͕཈͑ΒΕΔࡒ੓໘ͰͷϝϦοτΛ͍ͯ͛ڍΔɻ໺ݩޱ࿠ʮࠞ߹法ఊʯ法཯࣌ใ
90巻10号（201�೥9݄）ɺ��ʙ�6ทɺࢀরɻ
�1ɹRobert Muharremi ʠThe Kosovo Specialist Chambers and Specialist Prosecutorʟs Officeʡ 

ZaöRV �6 (2016), p. 969.
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ͳΔ͕ٴݴɺྫ͑͹खଓূنڌଇͷ࡞੒ʹؔ͢Δୈ20৚2߲ͳͲ֤ॴʹݟΒ

ΕΔͷͰ͋Δɻͦ͜ͰίιϘಛผࡋ൑ॴ͸EUΛओཁͳࢧԉऀͱ͢ΔࡍࠃԽ

͞Εͨࠃ಺ࡋ൑ॴͰ͋Δͱղ͞ΕΔɻ͜ͷ఺ɺࠃ࿈ͱ͍ͬͨීวతߏػࡍࠃ

Ͱ͸ͳ͘ɺEUͱ͍͏஍Ҭత͕ؔߏػࡍࠃΘͬͨ఺Λॏͯ͠ࢹʮ஍Ҭతࠞ߹

ௐ͢Δઆ΋͋Δ�2ɻڧ法ఊʯͱͷ৽෼ྨΛࣄܐ

３　国際犯罪としての臓器違法取引の罪

ɹޙ࠷ʹຊষͰ͸ίιϘಛผࡋ൑ॴͷઃཱಈػͰ͋ͬͨଁثҧ法औҾͷࡑͷ

ॲേʹ͍ͭͯݕ౼͢Δɻຊߘୈ1ষͰઆ໌ͨ͠Α͏ʹίιϘಛผࡋ൑ॴ͸ί

ιϘղ์܉ʹΑΓߦΘΕͨଁثͷҧ法ఠग़ͱҧ法औҾͷ༰ٙΛૌ௥͠ॲേ͢

Δ͜ͱΛ໨తͱͯ͠ઃཱ͞Εͨ΋ͷͰ͋Γɺଁثҧ法औҾΛର৅ͱͯ͠ಛผ

ͳࡋ൑ॴ͕ઃཱ͞Εͨ͜ͱ͸ۃΊͯಛҟͰ͋Δɻଞͷࡍࠃతࡋ൑ؔػຢ͸ࠞ

߹法ఊʹ͓͍ͯಉ͕ࡑओͨΔࡋ൑ର৅ͱ͞Εͨ͜ͱ͸ͳ͍ɻ

ɹͦ΋ͦ΋ଁثҧ法औҾʹؔ͢Δ൜ࡑ͸ɺଁثҠ২ʹؔ͢Δҩ学తٕज़ͷൃ

లٴͼීٴͷࡏݦʹޙԽͨ͠΋ͷͰ͋Γɺ൜ࡑͱͯ͠ೝࣝ͞Εͨྺ͕࢙ઙ͍

ͨΊɺίιϘʹݶΒͣɺҰൠతʹ΋ࠃ಺ࣾձٴͼࣾࡍࠃձͷ૒ํͰಉࡑͷඇ

೉ੑٴͼఆٛฒͼʹ法తํ੍ن法ͳͲʹ͍ͭͯे෼ͳٞ࿦͕ਚ͘͞Εͨঢ়گ

ܦ౳ͷࠔ΋͋ΓɺශࠃͷചങΛॲേԽ͍ͯ͠ͳ͍ثͳ͍ɻਓͷଁ͍ͯͬࢸʹ

΋ऀ͏ߦతཧ༝͔ΒࣗΒͷ݂ӷ΍ਛଁͱ͍ͬͨਓମ૊৫Λച٫͢Δબ୒Λࡁ

͓Γɺ݈߁Λ͢֐Δ۫Ε͕େ͖͍ͨΊʹ༕ྀ͞Εͭͭ΋ɺ߹法తͳ঎औҾͷ

Ұͭͱ์ஔ͞Ε͍ͯΔ৔߹΋͋Δɻ΋ͪΖΜଁثΛఏ͢ڙΔυφʔͷಉҙͳ

ͳࡑ֐ҝͰ͋Δ͜ͱ͔ΒইߦΛఠग़͢Δ৔߹ʹ͸ਓͷ਎ମΛই͚ͭΔثଁ͘

Ͳࠃ಺法্ͷ൜ࡑʹ֘౰͠ॲേՄೳͰ͋Ζ͏͕ɺଁثఠग़Λओ؟ͱ੍ͯ͠ن

͠൜ࡑԽ͢Δࠃ಺法৚จ͕֤ࠃͰ׬උ͞Ε͍ͯΔ͔͸ٙ໰Ͱ͋Δɻࡍࠃ法্

�2ɹSee, Emanuele Cimiotta ʠThe Specialist Chambers and the Specialist Prosecutorʟs Office in 
Kosovo: The ʞRegionalizationʟ of International Criminal Justice in Contextʡ Journal of Interna-
tional Criminal Justice Vol. 1� (2016), pp. ��-�2.
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͸ɺυφʔͷਓݖ৵֐ͱͯ͠ࡍࠃਓݖ法ҧ൓ɺ෢ྗฆ૪தʹߦΘΕͨ৔߹ʹ

΋ඇਓಓతͳऔѻ͍ͱͯ͠෢ྗฆ૪法ҧ൓ʹ֘౰͢Δͱ͑ߟΔɻ͔͠͠௚઀

తʹଁثͷҧ法ఠग़Λର৅ͱͯ͠ఆΊͨීวతͳ৚໿͸ͳ͍ɻࢮମ͔Βͷଁ

ҝͷൣߦͱ͞ΕΔࡑఠग़ͱऔҾ͕ҧ法Ͱ͋Δ͔౳ɺҩ学తʹ΋法తʹ΋൜ث

ғʹ͍ͭͯ࿦ٞΛਚ͘͢ඞཁ͕͋Δ఺͸ଟʑ͋Δɻࣾࡍࠃձʹීวతͳೝࣝ

ฒͼʹऔ૊Έͷܽ೗ͱ͍͏໰୊͕͋ΔͷͰ͋ΔɻͦͷΑ͏ͳ法نͼద༻法ٴ

తঢ়گͷதͰಉࡑͷॲേΛओ؟ͱͨࠞ͠߹法ఊ͕ઃཱ͞Εͨ͜ͱ͸ɺࠃ಺法

Δɻ͑ߟ法ͷൃలΛଅ͢ޮՌ͕͋Δͱࡍࠃͼٴ

ɹଁثҧ法औҾΛ൜ࡑͱͯ͠ॲേ͢Δద༻法نͷࠃ಺法ٴͼࡍࠃ法ͷܽ᠍

͸ɺίιϘಛผࡋ൑ॴʹ΋ӨڹΛ༩͑͏Δɻଁثҧ法औҾΛ൜ࡑͱ໌͠هॲ

േ͢ΔίιϘܐ法ͷ֘౰৚จ͸2012೥ʹ੍ఆ͞Εͨ൜ࡑͰ͋ΔͨΊɺίιϘ

ղ์܉ʹΑΓ൜͞Εͨ൜ࡑʹద༻͢Δ͜ͱ͸法ͷෆ૎ٴʹ൓͢Δ͔ΒͰ͋

Δɻ͕ͨͬͯ͠ίιϘಛผࡋ൑ॴͰ΋ࡍࠃ法ʹΑΓॲേ͞ΕΔ͜ͱ͕ٻΊΒ

ΕΔͰ͋Ζ͏ɻ

ɹଁثҧ法औҾ͕൜ࡑͱͯࣾ͠ࡍࠃձ͕໰୊ࡍࠃ͠ࢹϨϕϧͰऔѻ͍͸͡Ί

ؔʹऔҾث੒͞Εͨଁ࡞ಉͰڞ࿈ͱԤभධٞձͷࠃʹ͸ઙ͍ɻ2009೥࢙ྺͨ

͢Δใࠂॻ͸ɺଁثͷऔҾͱଁثఠग़Λ໨తͱͨ͠ਓ਎औҾͱ͕ҩ学తʹ΋

法తʹ΋ࠞಉ͞Ε͍ͯΔঢ়گΛઆ໌্ͨ͠ͰɺऔҾର৅͕ଁ͔ثਓ͔Ͱղܾ

ํ法΋ҟͳͬͯ͘Δͱࢦఠ͠ɺਓମٴͼਓମΛߏ੒͢Δ෺࣭ʹ͍ͭͯࡁܦత

རӹͷऔಘͷࢭېΛݪଇͱ͢Δ͜ͱΛఏএͨ͠��ɻ݈߁໰୊΍ࣾձత໰୊ͱ

ͯ͠ͷΈͳΒͣɺۙ೥ɺଁثҧ法ചങ͸૊৫൜ࡑͷ৽छͱͯ͠஫໨ΛूΊɺ

൜ࡑͱ੍ͯ͢͠ن΂͖ͱͷ͕͑ߟੜ͍ͯ͡Δɻࠃ࿈ͷຑༀٴͼ൜ࡑҕһձʹ

͓͍ͯ໰୊͕ೝࣝ͞Ε৹ٞର৅ͱ͞Εͨ͜ͱ΋͋Δɻ

ɹࡍࠃ法্͸ਓ਎ചങࢭې৚໿ٴͼͦͷٞఆॻฒͼʹ૊৫൜ࡑ๷ࢭ৚໿ʹج

��ɹSee, Trafficking in Organs, Tissues and Cells and Trafficking in Human Beings for the Purpose 
of the Removal of Organs, Joint Council of Europe and United Nations Study, (Directorate 
General of Human Rights and Legal Affairs, Council of Europe, 2009).
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͍ͮͯͷ੍͕نओͱͯ͑͠ߟΒΕΔɻ2011೥10݄ͷ૊৫൜ࡑ๷ࢭ৚໿ͷక໿

ఠग़Λ໨ث෦ձͷٞ୊Ͱ΋ଁۀ࡞ձٞʹΑΓઃஔ͞Εͨਓ਎ചങʹؔ͢Δࠃ

తͱͨ͠ਓ਎औҾ໰୊͕ٞ୊ͱͯ͠औΓ্͛ΒΕͨɻ

ɹ௚઀తʹଁثऔҾΛର৅ͱͨ͠৚໿ͱͯ͠͸།ҰɺϤʔϩούͰଁثചങ

Λ͢ࢭېΔ৚໿͕201�೥�݄1೔ʹൃޮ͕ͨ͠��ɺక໿ࠃ਺͸গͳ͘ɺ͔ͭ஍

Ҭత৚໿ʹͱͲ·Γීวత৚໿Ͱ͸ͳ͍ɻಉ৚໿͸͋ΒΏΔஈ֊ͷؔऀ܎΋

ॲേର৅ͱ͢Δ͜ͱΛҙਤͯ͠ଁثͷҧ法ఠग़ٴͼऔҾΛ͠ࢭېॲേ͢Δ

͜ͱΛక໿ࠃʹٛ຿෇͚͓ͯΓɺ͔ऀࢮΒͷଁثఠग़΋ҧ法ߦҝʹؚΊΔͳ

Ͳɺ͜Ε·ͰͷҰൠతͳਓ਎ചങऔҾͷ੍نΑΓ΋ࢭېର৅͕͍޿ɻϤʔϩ

ούॾࠃͰ͸ࠃʹط಺法Ͱଁثఏڙ౳ʹ͍ͭͯ֨ݫͳ法੍͕͋نΔͨΊɺಉ

৚໿ͷޮՌͱͯ͠͸ϤʔϩούҬ಺ΑΓ΋క໿ࠃʹΑΔҬ֎ݖ׋؅ͷ࢖ߦΛ

௨ͨ͡Ϥʔϩού֎ͷଁثҧ法ఠग़ٴͼऔҾͷॲേʹظ଴͢Δ੠΋͋Δ��ɻ

ɹҎ্ͷ͜ͱ͔ΒίιϘฆ૪౰ثଁʹ࣌ҧ法औҾΛಠࣗͷ൜ܕྨࡑͱͯ͠ࠃ

ҧ法औҾ͸ͦΕࣗثձ͕ೝΊ͍͔ͯͨ͸ٙΘ͍͠ͷͰ͋ΔɻͦͷͨΊଁࣾࡍ

ମͰ͸ͳ͘ɺઓ૪൜ٴࡑͼਓಓʹର͢ΔࡑͳͲͷॏେͳࡍࠃ法্ͷ൜ࡑͷख

ஈͷҰͭͱͯ͠ૌ௥ର৅ͱ͞ΕΔՄೳੑ͕͍ߴɻಛʹ෢ྗฆ૪ऴྃޙʹ൜͞

ΕͨίιϘղ์͕ؔ܉Θ੍ࣦͬͨڧ᪨�6ͱίιϘྖҬ֎Ͱͷଁثఠग़ͱҧ法

औҾΛίιϘಛผࡋ൑ॴ͕৹൑͢Δ݁Ռɺਓಓʹର͢ΔࡑͳͲͷ֓೦ͷ֦େ

Λ΋ͨΒ͢Մೳੑ͕͋Δ��ɻͨͩ͠ࡁܦతརӹΛಘΔ͜ͱΛ໨తͱͨ͠൜ࡑ

��ɹCouncil of Europe Convention against Trafficking in Human Organs͸201�೥ʹ࡞੒͞Ε
201�೥�݄1೔ʹൃޮͨ͠ɻ͜ͷ৚໿͸ಉҙʹΑΒͣߦΘΕΔੜମٴͼࢮମ͔Βͷଁثఠ
ग़Λ൜ࡑԽ͢Δ͜ͱΛ੓෎ʹݺͼ͔͚͍ͯΔɻ
��ɹSee, Alessandra Pietrobon ʠChallenges in Implementing the European Convention against 

Trafficking in Human Organsʡ Leiden Journal of International Law Vol. 29 (2016), p. ���.
�6ɹ੍ࣦڧ᪨ʹ͍ͭͯίιϘಛผࡋ൑ॴ͕औѻ͏্Ͱͷ໰୊఺ʹ͍ͭͯ͸ɺSee, Gariella 

Citroni ʠThe Specialist Chambers of Kosovo: The Applicable Law and the Special Challenges 
Related to the Crime of Enforced Disappearanceʡ Journal of International Criminal Justice Vol. 
1� (2016), pp. 12�-1��.
��ɹMathias Holvoet, supra note (10), pp. ��-69.
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ͱଊ͑ΔͳΒ͹ɺ͜Ε·ͰچϢʔΰࡋࣄܐࡍࠃ൑ॴͳͲͦͷଞͷࡋࣄܐࡍࠃ

൑͕ؔػର৅ͱ͖ͯͨ͠ࡍࠃ法্ͷ൜ࡑͱ͸ੑ࣭͕ҟͳΔͱ΋͑ߟΒΕΔɻ

ͲͷΑ͏ͳܗͰ͜ͷ͕ࡑૌ௥͠ॲേ͞ΕΔͷ͔஫໨͞ΕΔɻ

おわりに
ɹίιϘಛผࡋ൑ॴ͸201�೥ʹίιϘͷࠃ಺法ʹ͖ͮجઃཱ͞Ε�೥ͷӡӦ

Λॲേ͢Δ͜ͱΛ೚຿ͱ͠ࡑఠ͞Εͨ൜ࢦॻͰࠂͷؒʹɺԤभධٞձใؒظ

͓ͯΓɺݶఆ͞Εͨݖ׋؅Λ༗͢Δྟ࣌ͷࡋࣄܐ൑ؔػͰ͋Δɻઃཱ͕ࠜڌ

法੍౓ͷҰ෦ͱ法తʹҐஔ͚ͮΒΕΔ͜ͱ͔Βɺ࢘಺ࠃ಺法Ͱ͋ΓίιϘࠃ

法্ͷҙٛΛ൱ఆ͢ࡍࠃ法ͷൣᙝͰ͸ͳ͍ͱͯ͠ࡍࠃͰ͋Γؔػ಺法্ͷࠃ

Δҙݟ΋͋ΔͰ͋Ζ͏͕ɺͦΕ͸ਓಓʹର͢Δࡑͷ֓೦֦େͷՄೳੑ΍ଁث

ҧ法औҾͷࡑͳͲɺࣄܐࡍࠃ法ͷ৽͍͠ൃలΛݟམͱ͕͋͢ݥةΔɻۙ೥ͷ

൑ॴͷ྆ੑ࣭ΛϛοΫࡋ಺ࠃͱؔػ൑ࡋࣄܐࡍࠃ法ͷைྲྀͱͯ͠ɺࣄܐࡍࠃ

εͨࠞ͠߹法ఊ͕ޙࣄతʹઃཱ͞ΕΔ͕ྫࣄଟ਺ݟΒΕɺίιϘಛผࡋ൑ॴ

΋ͦͷҰྫͰ͋Δͱղ͢Δɻࠃ಺ࡋ൑ॴ͔Βಠཱ͠ɺ͔ͭ༏ӽతͳ஍Ґʹ͋

Γɺࡋࡍࠃ൑׭ͷΈͰߏ੒͞Εɺࡍࠃ法Λࠃ಺法ʹ༏ઌ͢ΔܗͰద༻ͯ͠ઓ

૪൜ٴࡑͼਓಓʹର͢ΔࡑΛ͘ࡋίιϘಛผࡋ൑ॴ͸ɺࡍࠃతཁૉ͕͘ڧɺ

৽͍͠ܕͷࠞ߹法ఊͱ͑ߟΒΕΔɻ

ɹҰൠతʹ७ਮͳࡋࣄܐࡍࠃ൑ؔػͷར༻ຢ͸ઃཱͰ͸ͳࠞ͘߹法ఊͷઃཱ

͕બ୒͞ΕΔഎܠʹ͸ɺࠞ߹法ఊ͕ॏେͳࡍࠃ法্ͷ൜ࡑʹΑΓർฐͨ͠ࠃ

಺ࣾձͷ෮ڵͱࠃ಺࢘法੍౓ͷߏ࠶ஙʹՌͨ͢໾ׂͳͲɺࠃ಺ࣾձʹ΋ͨΒ

͢Ըܙͱར఺͕஫໨͞Ε͍ͯΔ͜ͱ͕ҰҼͰ͋Δɻ͔͠͠ɺίιϘಛผࡋ൑

ॴ͸ଞͷࠞ߹法ఊͱ͸ҟͳΓɺͦΕΒͷԸܙͱར఺͕ܽ೗͍ͯ͠ΔͷͰ͸ͱ

ͷ༰ٙऀ͕ίιࡑ൑ॴ͕૞ࠪɾૌ௥ର৅ͱ͢Δ൜ࡋ೦͞ΕΔɻίιϘಛผݒ

Ϙͷத਻ͨΔਓ෺Ͱ͋ΔՄೳੑ΋͋ΓɺίιϘͷෆ҆ఆԽʹͭͳ͕ΔͷͰ͸

ͱةዧ͞Εͯ΋͍ΔɻίιϘಛผࡋ൑ॴͷઃཱ͸ࠃ಺͔Βͷཁ੥Ͱ͸ͳ͘֎

ࠃɺ͑ݴ෺ͱ΋࢈ͱ͔Β֎ѹͷͨͬ͋͜ʹܠͷཁ੥͕എ্࣏੓ࡍࠃΒͷ͔ࠃ
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಺ࣾձ͔Βͷ൓ൃͱࣾձͷෆ҆ఆԽΛট͕͋͘ੑݥةΔࠞ߹法ఊʹͲͷΑ͏

ͳҙ͕ٛ͋Δͷ͔ջٙతʹݟΔ͜ͱ΋Ͱ͖Α͏ɻ͔͠͠ɺࡍࠃతʹ஫໨͞Ε

Δେن໛ਓݖ৵֐΍ॏେͳ൜ൃ͕ࡑੜͨ͠ྖҬͷ法ओମ͕ɺͦΕΒ൜ࡑΛॲ

േ͢ΔͨΊʹޙࣄతͳ͕Β΋ࡋ൑૊৫Λಛผʹઃஔ͢Δ͜ͱʹΑΓɺ൜ࡑ΁

ͷඇ೉ͱ法ͷࢧ഑ٴͼਖ਼ٛΛଚॏ͢Δଶ౓Λެʹ͢Δ͜ͱʹΑΓɺࣾࡍࠃձ

ͷதͰͷෆ҆ఆͳ஍ҐΛ҆ఆͤ͞ॾ͔ࠃΒड͚ೖΕΒΕΔҰॿͱͯ͠ͷ໾ׂ

Λࠞ߹法ఊ͕Ռ͍ͨͯ͠ΔͷͰ͋ΔɻίιϘಛผࡋ൑ॴ͸͜ͷΑ͏ͳࡍࠃ੓

ΒΕΔɻ͑ߟɺEUʹର͢ΔΞϐʔϧͱͯ͠ઃཱ͞Εͨͱ͘ڧతͳҙ͕࣏ٛ
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