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Abstract

This study aims to compare two institutions that have the same role: to supervise government action
in Indonesia. Using the comparative and statutory approach, I will describe characteristics of the
Administrative Court and Ombudsman. Based on Act Number 5 of 1986 and its amendments on the
Administrative Court, and Act Number 37 of 2008 on the Ombudsman, both the Administrative Court
and Ombudsman oversee government action for its maladministration, and remind government officials
of the rule of law and protect the rights of the citizens. The study found several differences between
the two institutions. First, the authority of the Ombudsman in the settlement of maladministration
is broader than that of the Administrative Court. Second, the Ombudsman is also more active in
resolving complaints from the public and can conduct investigations actively and independently;
whereas, the Administrative Court is held only when a plaintiff brings a lawsuit. Third, the settlement
of maladministration by Ombudsman is done via a dispute resolution mechanism that is simple,
fast, and free of charge. Fourth, the parties can choose from several options for resolution provided
by the Ombudsman. Fifth, the Ombudsman can make recommendations regarding the settlement of
maladministration, including the recommendation to pay compensation and/or rehabilitation for the
injured party. Besides, for public interest, the Ombudsman can also announce the findings, conclusions,
and recommendations. However, the Administrative Court can declare that a certain ruling by the
administrative agency is void, with or without a claim for compensation and/or rehabilitation.
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A. Introduction

The Indonesian constitution mandates the
government to serve all citizens to get them
their basic needs and to improve the welfare
of society. To achieve this important goal, the
government should play active roles in their
socioeconomic life of the community through
public service delivery. In order to maximize the
quality of the public service, the government
has an attributive and discretionary power
in implementing their duties to solve various

problems that they are facing now.

Discretion is the power or right to decide
or choose what should be done in a particular
situation. Atmosudirjo defined the discretion in
his book as a freedom of government officials
to do or not to do something according to their
own decision? Discretion means the government
official has some options to choose in a situation.

It is often the case that lawmakers intentionally

leave some vague words in their legislation
and even grant some discretionary power
to government officials when they enforce
the legislation. In other words, discretionary
power is come from the legislative body, and is
developed and enforced by the executive body.

Granting the discretion to the government
is not necessarily a bad idea. It is because a
legislation never covers all the possibilities under
the legislation. And the government activities
are increasingly getting complex when they
perform their tasks to provide public service
with the community. In some situations, the
discretionary power is useful for government
officials to make minor adjustments without a
new legislation. But in many situations, such
discretionary power has resulted in a lot of
abuse of authority or maladministration and
even corruption. Maladministration is any
behavior or act beyond the authority against

the law. In maladministration, government
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officials use their authority for any purpose
other than the purpose articulated in the law.
Maladministration also happens when operators
of a government service improperly perform
their duty by negligence® In the Ombudsman
Investigation Guide Book for Indonesia,
maladministration is generally defined as a
behavior which is not fair, including unduly
delayed, impolite, careless, abusive of authority,
unreasonable, unjust, oppressive, improper, and

discriminative act.!

To deal with problems of maladministration,
the government thought they needed to
establish the Administrative Court to supervise
the government action. It aimed to resolve
maladministration or disputes between the
people or civil legal entity and the agency
or official of the state administration. The
Administrative Court was initially established
in 1986 by the special regulation of Act No. 5 of
1986 law for the Administrative Court, which
has been amended several times including
the latest amendment by Act No. 51 of 2009.
However, efforts to reform the bureaucratic
system through the establishment of the
Administrative Court didn't work well. Several
amendments to the rules of the Administrative
Court in Indonesia didn't reduce the level of
maladministration by government officials and

didn’t protect the rights of citizens effectively.

After the reform in 1998, the Indonesian
government attempted to undertake major
reforms of bureaucratic system. And the
government established a National Ombudsman
Commission in 2000 by the Presidential Decree
Number 44 of 2000 on the National Ombudsman
Commission. The Commission strengthened

legal basis for the Ombudsman system with

Act No. 37 of 2008 on the Ombudsman of the
Republic of Indonesia. Like the Administrative
Court, Ombudsman was established to oversee
the government action. Now there are two
institutions to deal with the problems of
maladministration in Indonesia. They have the
same purpose, but they are different in some
ways. In this article, I will discuss how these

two institutions work.

B. Discussion

1. The Authority of the Administrative Court and
the Ombudsman in Overseeing Government
Action
The Administrative Court and the Ombudsman

have similar but different functions in terms

of oversight of government action. Similarities
between the Administrative Court and the

Ombudsman is that both institutions aim

to resolve maladministration caused by

government officials.

The Administrative Court is one of four
judicial powers under the control of the
Supreme Court in Indonesia. The other three
are general courts, religious courts, and military
courts. The power of the judicial body to
prosecute a case can be distinguished in two;
the relative competence and the absolute
competence. The relative competence of the
prosecution power is afforded to a tribunal, and
it is provided in accordance with the law. The
absolute competence is the court’s discretion
to prosecute a case, according to the subject
matter of the dispute. The relative competence
is provided in art. 6 of Act No. 5 of 1986 on the
Administrative Court as amended by Act No. 9
of 2004, which states that:

(1) The Administrative Courts reside in the
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capital of a regency/city, and their legal
vicinities include the area of that province.
2) The Administrative High Courts reside in
the capital of the provinces and their legal
vicinities include that regency/city.

Presently, the number of the Administrative
Court in Indonesia is still limited. There are as
many as 26 administrative courts and only 4 of the
Administrative High Court. The Administrative
High Courts are located in Medan, Jakarta, Surabaya
and Makassar. So each of the Administrative
Court covers several territorial jurisdictions.
For example, Medan Administrative Court
jurisdiction covers the provinces of North
Sumatera and the Administrative High Court
jurisdiction covers the provinces in Sumatera
Island.

The Administrative Court has absolute power
to prosecute a case when the case falls within
the subject matter of the court. The subject
matter of the court is an administrative
decision. Based on art. 1 (3) of Act No. 5 of
1986, the administrative decision is a written
decision issued by agencies or officials of
state administration. The administrative
decision contains a legal action of the state
administration that is based on certain articles
of specific legislation. And the decision should
be concrete, individualized, and final, and it
adversely affecting to a private citizen, or
private organizations.

Article 47 regulates the competence of the
Administrative Court in the judicial system
in Indonesia, namely the duty and authority
to examine, decide and resolve disputes in
state administration. The state administration
dispute is a dispute arising in the field between

the state administration and community or

civil legal entity, both at central and regional
levels. It happens because of administrative
decisions issued by the government officials
based on legislation, including disputes between

governmental officials.

The power of Administrative Court is limited.
The Administrative Court has limited power
to examine the validity of official acts of state
administration. The object of the review by
the Administrative Court should be a written
decision issued by a state administrative agency.
The written decision contains legal actions of
state administration based on the legislation in

force?®

Meanwhile, Ombudsman is a state institution
which has the authority to supervise public
service. Ombudsman is also entitled to supervise
the government State-Owned Enterprises,
Local-Owned Enterprises and State-Owned
Legal Entity. In addition to them, private
entities or individuals who are given the task to
perform certain public service are subject to the
supervision by the Ombudsman. Therefore, it is
arguable that Ombudsman also supervises the
business of the Administrative Court. But the
Administrative Court has no authority to resolve
disputes when the Ombudsman is defendant. By
the art. 10 of Act No. 37 of 2008, Ombudsman
has the right to not be arrested, detained, and
sued by others in order to perform its duties.

2. The Procedure in Handling the Cases
Similarities between the Administrative Court
and Ombudsman in supervising government
action is to provide an access to justice for
an adversely affected party. But in terms of
its process, the Administrative Court and

Ombudsman are different in many ways.
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a. The Procedure in the Administrative Court

System
1) Filing a lawsuit

The process of examination by the
Administrative Court starts when the lawsuit
is filed by a victim of maladministration. But
a plaintiff should be careful to the timing
of filing a lawsuit. Act No. 5 of 1986 on the
Administrative Court provides the limitation
of filing a lawsuit. The lawsuit may be filed
within a period of 90 (ninety) days since the
announcement, or receipt by the party, of the
administrative decision.® Based on Article 53
(1) and Article 1 (4) of Act No. 5 of 1986, a
lawsuit in the Administrative Court against the
agency or official who issued the administrative
decision shall be filed by a person or civil legal
entity. A plaintiff alleges that an interest of a
person or civil legal entity is abridged, seeking
a declaratory judgment that the decision is

invalid.

According to art. 56 of Act No. 5 of 1986,
the complaint filed by a plaintiff must include
following information:

(1) Identity of the plaintiff, and the defendant
or his lawyer;

(2) Material terms:
a. The basis of the claim (position) ;
b. Demands (petition).

2) Administrative Examination

Administrative examination is the first stage
to check incoming claims. That examination
shall be conducted by the Register’ s Office.
After the plaintiff pay the administration fee,
the officer will give a registration number.

Art. 56 provides an authorized officer shall
perform administrative checks to make sure

that the complaint has correct information that

the law required.

3) Dismissal Process

After the administrative research, the head of
the Administrative Court will conduct research
on materials submitted by the plaintiff. Dismissal
process is conducted to investigate whether the
lawsuit filed by the plaintiff to be continued or
not. The chairman of the court conducts the
dismissal process at a consultative meeting.
The chairman of the court may appoint a judge
as a reporter. Before deciding a dismissal, the
chairman of the court can summon and hear the

statements of the parties, if necessary.

The substantial examination shall be done
based on art. 62 (1) of Act No. 5 of 1986. In a
consultative meeting, the head of the court is
authorized to decide that the complaint filed is
not legitimately accepted because of following
reasons:

a) The principal claims are not included in the
authority of the court;

b) The problems contained in the complaint
are not redressed by the plaintiff even after
the plaintiff was directed to do so;

¢) The contents of claims are not based on
proper reasons;

d) What is sought in the lawsuit has actually
been fulfilled by a late administrative
decision;

e) The lawsuit is filed too early or too late.

4 ) Examination Preparation

Before the principal examination begins, the
judge must hold a preliminary examination to
complete the plaintiff's lawsuit. In the preliminary
examination, the judge may question the plaintiff
and defendant to get more detailed explanations

from them on a certain issue. Preliminary
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examination conducted in the deliberations in a

trial shall not be opened to the public.

5) Open Trial

When a lawsuit survives the pretrial process
through the administrative examination and
dismissal review, the lawsuit proceeds to
the trial in open court. The administrative
court examination is a test of the validity of
the decision by an administrative agency or
governmental officials in the form of written
administrative decisions. Article 70 (1) provides
that the court is formally led by the chairman of
the trial judges. And if the chairman determines
that the dispute relates to public order and the
state safety, the chairman declares that the trial
will not be opened to the public.”

b. The Procedure in The Ombudsman System

Victims of maladministration in the
public service process can complain to the
Ombudsman. In art. 1 (4) of Act No. 37 of 2008
on the Ombudsman of Republic of Indonesia,
a letter of grievance, or public complaint, is
to describe the material fact, and it shall be
reviewed by the Ombudsman. The grievance
is usually submitted in a written form, but also
could be made orally, by anyone who is the
victim of maladministration. In certain cases,
the public complaints can also be submitted via
SMS or phone.

1) Examination of public complaints
A public complaint or a letter of grievance
must be written to include certain information.
Article 24 mentions that:
(1) The letter of grievance has to comply
with the requirements as follows:
a. Mention name, place and date of birth,

marital status, occupation, and complete

address of the complainant;

b. Mention the material facts of the
event and the content of the action or
decision by the administrative agency;
and

¢. Mention the fact that the complainant
already filed the letter of grievance
directly to the party or his/her superior,
but they didn't take the grievance
properly.

(2) In limited situations, the name and
identity of the complainant may not be
disclosed.

(3) The event, action or decision as
complained or filed has not exceeded two
(2) years since the occurrence of the
event, action or decision.

(4) In limited situations, a third party may
file a letter of grievance with helps from

attorney?

2} Investigation
The investigation is one of the Ombudsman’s
authorities in resolving a maladministration
problem. In the investigation process, the
Ombudsman may refer to various information
including from the mass-media to know
the public sentiment, and also it may do
investigation its own initiative (own motion
investigation). The Ombudsman needs to
collect information and evidence related to the
case. Those information and evidences should
be complete, accurate, balanced and objective.
In the investigation, there are five requirements:
a) The obligation to keep secrecy.
b) The obligation to be objective and
impartial.
¢) The obligation to listen and pay attention
to the statements from the complainant,

the reported (defendant), and witnesses.
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d) Treating the complainant and the reported
as equals.
e) The Ombudsman is prohibited to handle a

case that may cause a conflict of interest.

Based on the result of the substantive
investigation, the Ombudsman may rule that

they stop, or extend, their investigation."”

3) Clarification

One of the obligations of the Ombudsman
is to clarify a case dealing with public
complaints before the case proceeds.
Clarification is an act to get information from
the complainant, the reported and witnesses
on the maladministration.”! In performing the
clarification, art. 8 (1) of Act No. 37 of 2008
states that the Ombudsman has the power;

a) to request information from the
Complainant, or other parties related to
the Complaint as filed to the Ombudsman.
The Information can be given by orally
or in a written form;

b) toinvestigate the decision, correspondence
or other documents from either the
complainant or the party complained, or
both of them to obtain the truth of the
grievance;

¢) to request further information and/
or copy or photocopy of documents as
required from any agencies and the party
complained for the investigation of the
grievance;

d) to summon the complainant and other
parties related to the grievance;

e) to dispose the grievance through
mediation and conciliation at the request
of the parties;

f) to make recommendations on the

disposition of the grievance, including

the recommendation for the payment of
compensation and/or rehabilitation which
is given to the party damaged;

g) for the interest of public, to reveal the
result of the finding, conclusion, and

recommendation.

The Ombudsman is authorized to clarify
the case and request a copy of the required
documents from any agency to complete the
investigation process. This clarification request
can be made in writing or made orally. In some

cases, clarification is done by phone or SMS.

In the process of clarification, the
Ombudsman normally doesn’'t go to the field.
But if the documents are not obtained, or found
inadequate, the Ombudsman may conduct
field research. The ombudsman will do cross-
checking in the field to test whether the
explanation given by public officials is true or
not. The Ombudsman may conduct an interview
to cross check the information they gathered
in the clarification process. The clarification
request is conducted actively. So there is little
difference with the request for clarification
made in writing through official letter.” The
request for clarification is necessary to ascertain
and determine the results of the analysis
before the Ombudsman finally gives a final
opinion, which is used as a basis for preparing a

recommendation.

4) Mediation

Mediation is an alternative way to resolve a
dispute out of court. This method has been used
by the Ombudsman to resolve maladministration.
In the Columbia Encyclopedia, the Ombudsman
is interpreted as a government agent and is

serving as an intermediary between citizens and
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the government bureaucracy. The Ombudsman
is usually independent, impartial, universally
accessible and authorized only to make a
recommendation.® In carrying out its duties,
the Ombudsman positions itself as a third party

to mediate the conflicting parties.

According to art. 1 (10) of Act No. 25 of 2009
on the Public Service, mediation is defined as an
effort to resolve a dispute in the public service
through aid, either by the Ombudsman itself
or a mediator appointed by the Ombudsman.
Mediation conducted by the Ombudsman is
the process of resolving complaints from a
community, private entities and individuals to
public officials. It is conducted by a mediator of
the Ombudsman in order to reach a settlement
that is acceptable to both parties (win-win
solution) through negotiations between the
parties.”

5) Conciliation

Conciliation is a dispute resolution outside the
court by agreement or consultation conducted
solely by the parties. It is facilitated by one
or more neutral third party as a conciliator.
Conciliator is more active than the mediator in
giving encouragement to the parties to resolve
their conflict” In art. 1 (10) of the Ombudsman
Regulation No. 2 of 2009, conciliation is defined as
the process of resolving a complaint or dispute
of public services between the community
and public officials. The conciliation process is
facilitated by the Ombudsman as a conciliator
to reach a settlement that is acceptable to both

parties.

Conciliation will end with or without the
consent to a proposal by a conciliator. After

that, the conciliator makes an official report

signed by the conciliator and the parties.”® If
the conciliation ended without agreement, the
conciliator will close conciliation with the official
report. Then the Ombudsman will make a

recommendation immediately.”

6) Adjudication

Adjudication is a process of dispute resolution
between parties of public service that is decided
by the Ombudsman.® Adjudication conducted
by the Ombudsman aims to determine the
amount of compensation to be paid by the
agency. This process will be done only after a

maladministration is found.

7 ) Suggestion
As a public service watchdog agency, the

Ombudsman of Republic of Indonesia is also

given the authority to give a suggestion. Basic

authority is regulated in art. 8 (2) of Act No. 37

of 2008 which provides its duties and functions.

The Ombudsman is authorized to:

a) submit suggestions to the President, the
head of the region, or the head of the other
state officials for improving the organization
and/or public service procedures;

b) submit suggestions to the House of
Representatives and/or the President, the
Regional House of Representatives and/
or the head of the region in order to make
amendments the laws and other legislations

to prevent maladministration.

8) Recommendation

The recommendation is a written form compiled
by the Ombudsman. In the recommendation,
the Ombudsman tells final conclusion of the
investigation results, and opinion and suggestion
to the head of the governmental officials. It is
an important part of the Ombudsman system in
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order to improve the quality of public services.”
Recommendations are usually interpreted as
a suggestion, but sometimes it can also mean
advice® But the Ombudsman's recommendation
is more than the usual suggestions or advice to
government officials or state officials about what
should be done to improve the service that

people complain about.

The Ombudsman will give a recommendation
to the reported after conducting intensive checks
and obtaining evidence of maladministration.

The recommendations made by the Ombudsman
shall contain at least the following:

a) A brief description of complaint.

b) A description of the results of the
examination.

c¢) A finding that a legislation or the general
principle of administration is violated.

d) The elements of maladministration proven.

e) Conclusion and opinion of the Ombudsman
on the matter.

In practice, there are several types of the
Ombudsman’s recommendation; a) Helping
resolving issues of the complainant. b)
Provision of sanctions. ¢) Prevention acts of
maladministration; d) Changing the process or

system.

9) Monitoring

As a step to improve the effectiveness
of follow-up reports from the public, the
Ombudsman will be monitoring of relevant
agencies. Monitoring is done to ascertain
whether the recommendations issued by the
Ombudsman are properly carried out or not.

The monitoring mechanism is conducted by:
a) Writing to the relevant agencies to provide

further recommendations to matters that

have not received any response or feedback
in order to obtain a settlement;

b) Meeting with the reported to see firsthand
how the case is dealt in order to obtain a
favorable settlement agreement;

¢) Publishing to the public through the mass
media on selected cases that do not get the
follow up as appropriate;

d) Inviting the reported to provide an

explanation in the Ombudsman’s Office”

3. The Legal Effect of the Dispute Resolution
Process
a. The Legal Effect of the Administrative
Court Process
In Indonesian law, any act that harms a legal
right of a person can be reviewed by the court.
That review shall be done in the Administrative
Court. In this regards, the Administrative
Court is an instrument of control on the

administration.”

The existence of the Administrative Court
is an evidence that Indonesia is a state that
embrace the values of justice, rule of law and
Human Rights. The purpose of establishing the
Administrative Court is to realize the livelihood
of the state and nation that is prosperous,
secure and peaceful. Besides, it guarantees
constitutional rights of the citizens and ensures
a harmonious relationship between the citizens

and the government.

The legal effect of the examination process
of the Administrative Court is whether the
disputed decision be declared void regardless of
a claim for compensation and/or rehabilitation.
Under the Article 97 (7) of Act No. 5 of 1986,
the judicial decision of the Administrative Court

can be:
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1) Rejecting the lawsuit.
It means that the court ruling strengthens
the governmental decision.

2) Granting the remedy.
If the plaintiff won the case, the court ruling
could set obligations to be performed by the
agency or official. This obligation can be:
a) Revocation of the disputed decision;
b) Repeal of the decision and issuance of

new decision; or
¢) Publish the decision (previously
unpublished) *

3) Not accepting the lawsuit.
It means that the lawsuit does not meet
the requirements to be heard in the
administrative court.

4) Termination of the lawsuit.
It happens when the parties do not come
to the courthouse even though they were
properly called. Besides, the period of
amending of a document by the plaintiff is
expired.

b. The Legal Effect of the Ombudsman Process

Most ombudsmen are only authorized to
make recommendations and could not give
legally binding decisions. However, there are
some ombudsmen given greater authority, the
authority to give decisions and filing a lawsuit.
Indonesian Ombudsman has no authority to
make or change laws, the Ombudsman has
the authority to recommend an amendment of

legislation to the legislature, though.

In examining the report, the Ombudsman
shall be guided by the principle of appropriation,
justice, non-discrimination, impartiality,
accountability, balance, transparency, and
confidentiality.*' To implement the principle, the
Ombudsman needs to use a persuasive approach

to resolve maladministration in the process of
public service delivery. Using this approach
means that all reports must be resolved through
the recommendation. This is what distinguishes
the Ombudsman from other legal enforcement

agencies or courts to resolve maladministration.

Therefore the Ombudsman can make
recommendations regarding the settlement
of the report, including the recommendation
to pay compensation and/or rehabilitation
of the injured party. For the interest of
public, the Ombudsman has a jurisdiction to
reveal the result of finding, conclusion, and

recommendation.”

4. Implementation of the Examination Results
a. Implementation of the Administrative Court
Examination Results
The examination result of the Administrative
Court must be implemented by the government.
According to Art. 97 (8) and (9), it can be:
1) revocation of the administrative decision;
or
2) revocation of the administrative decision
and issuing a new administrative decision;
or

3) issuance of the administrative decision.

Although the court ruling as an examination
result of the Administrative Court is legally
binding, an administrative official is only
expected to implement the examination
result voluntarily. Therefore the successful
implementation of the court ruling is heavily
relied on the authority of the courts and legal
awareness of public officials.® If the court ruling
doesn’'t work well, then the Administrative
Court Act provides a mechanism in the form

of administrative sanction from the superior
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administrative official. To avoid a sanction
by them, the officials who issued the decision
usually make an effort to implement the decision
from the court.

Another mechanism mentioned in the
Administrative Court Act is the imposition
of fine and announcement by mass media.
Article 116 (5) of the Administrative Court
Act provides that local print media announce
that the officials don't implement the court
ruling if they failed to do so for 90 working
days since the deadline. Once the deadline
passes, the plaintiff can file a request to the
chairman of the court that the defendant follow
the ruling by the court. Article 116 (6) of the
Administrative Court also provides that the
chairman of the court reports this disobedience
to the President of Indonesia as the highest
government authority and to Parliament. It is
clear that the President has the authority to
force administration officials to implement the
examination result. Meanwhile, the mechanism
of the fine, which is provided at art. 116 (4)
of the Administrative Court Act, has not been
implemented well. Art. 116 (4) of the Act only
mentions the imposition of payment of a sum
of money specified in the ruling when a judge
ruled in favour of the plaintiff?

b. Implementation of The Ombudsman

Examination Results

The most significant aspect of Ombudsman is
its independence from the executive branch. In
terms of credible investigation and recommendations
both to the community and to the government,
the Ombudsman maintains and protects the
impartiality and integrity of its business. Follow-
up of recommendations from Ombudsman

depends on the administrative agency. This

is what distinguishes a recommendation or a
decision rendered by the Ombudsman with the
decision by the judiciary. The decision of the

judge usually has a binding legal force.

The recommendation of the Ombudsman
is final, but it is not binding as a court ruling.
Therefore, the quality of the Ombudsman'’s
recommendation is very important in realizing
an effective oversight. Additionally, the decisions
and the recommendations should be persuasive
one to convince the parties. If a recommendation
made in a particular case is not accepted by the
government, then the recommendation will be

forwarded to the legislature.

Although the Ombudsman’s recommendation
is not like a court ruling, it has the own legal
force. Article 38 of Act No. 37 of 2008 provides
that:

(1) The party complained and the superior
of the party complained shall comply
to perform the recommendation of the
Ombudsman.

(2) The superior of the party complained
shall report to the Ombudsman on the
compliance of the recommendation once
they follow the recommendation within
the period of 60 (sixty) days

(3) The Ombudsman may request to the
party complained and/or his/her superior
to conduct on the spot investigation
to ensure the implementation of the
recommendation.

(4) In the event that the party complained
and the superior of the party complained
fails to comply the recommendation or
have only complied to some parts of the
recommendation without a good reason,

the Ombudsman may announce to the
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public that the superior of the party
complained ignore the recommendation.
Also it publishes the report of its job
annually and submits the report to
the House of Representatives and the
President.

The party complained and the superior of
the party complained violating the provisions
as specified under Article 38 (1), (2) or (4) are
subject to the administrative sanction pursuant

to the provisions of laws and regulations.®

C. Conclusion

The Administrative Court and the Ombudsman
basically have the similarities and the differences
in their functions. The similarities between the
Administrative Court and the Ombudsman are
that both aims to resolve maladministration
and provide access to justice for person or
persons who are adversarily affected by a
government action. In addition, the existence of
the Administrative Court and the Ombudsman
is an evidence that Indonesia is a state based on
the rule of law.

In the settlement of maladministration, the
authority of the Ombudsman is more important
than the Administrative Court. The Ombudsman
even supervises the Administrative Court
in carrying out its functions. Moreover, the
Ombudsman does not only passively monitor or
wait for complaints from the public, but also can
actively conduct investigations based on its own
initiative, while the Administrative Court is just
waiting for lawsuit from the public. Resolving
maladministration by the Ombudsman is done
through a dispute resolution mechanism that is
simple, fast and free of charge. This process is

different from the administrative court in that
it needs a long time process and requires cost
too much. There are many ways to resolve
maladministration by the Ombudsman either
an agreement on mediation and conciliation,
adjudication decision or the suggestion and
recommendation. The Ombudsman can make
recommendations regarding the settlement
of the report, including the recommendation
to pay compensation and/ or rehabilitation
of the injured party. Besides, for the sake of
public interest, the Ombudsman is also able to
announce the findings, conclusions of the case
and recommendations. Meanwhile, the legal
consequences of the examination process in
the Administrative Court is that the disputed
decision by government should be declared void
regardless of a claim for compensation and/ or

rehabilitation.

The Recommendation of the Ombudsman is
final. But it is not binding because it is not a court
ruling. The Ombudsman’s recommendation
should be persuasive one to convince the parties.
If a recommendation made in a particular
case is not accepted by the government,
then the recommendation will be forwarded
to the legislature. The Administrative Court
Act provides a mechanism in the form of
administrative sanction by the superior
administrative official. To avoid the sanctions, a
head of officials who issued the administrative

decision will make a good effort.
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