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Abstract

Thissmdyanstocomparetwoinstimtionsthathavethesamerole:tosupervisegovennnentaction

inlndonesia.Usingthecomparativeandstatutoryapproach,Iwilldescribecharacteristicsofthe

AdministrativeCourtandOmbudsman.BasedonActNumber5ofl986anditsamendmentsonthe

AdministrativeCourt,andActNumber37of2008ontheOmbudsman,boththeAdministrativeCourt

andOmbudsmanoverseegovennnentactionfbritsmaladministration,andremmdgovenunentofficials

oftheruleoflawandprotecttherightsofthecitizens・Thesmdyfbundseveraldifferencesbetween

thetwoinstitutions.First,theauthorityoftheOmbudsmaninthesettlementofmaladministration

isbroaderthanthatoftheAdministrativeCourt.Second,theOmbudsmanisalsomoreactivein

resolvingcomplaintsfifomthepublicandcanconductinvestigationsactivelyandindependently;

whereas,theAdministrativeCourtisheldonlywhenaplaintiffbringsalawsuit・Third,thesettlement

ofmaladministrationbyOmbudsmanisdoneviaadisputeresolutionmechanismthatissimple,

fast,and廿eeofcharge・Fourth,thepartiescanchoose廿omseveraloptionsfbrresolutionprovided

bytheOmbudsman.Fifth,theOmbudsmancanmakerecommendationsregardingthesettlementof

maladministration,includingtherecommendationtopaycompensationand/orrehabilitationfbrthe

irjuredparty.Besides,fbrpublicmterest,theOmbudsmancanalsoannouncethefindings,conclusions,

andrecommendations.However,theAdministrativeCourtcandeclarethatacertainrulingbythe

administrativeagencyisvoid,withorwithoutaclaimfbrcompensationand/orrehabilitation.
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インドネシアにおける行政裁判所とオンブズマンによる

政府の行為の監督の比較

アグストゥリオノ

要旨

本研究は，インドネシアにおける政府行為監督上，同じ役割を果たす2つの機関を比較するこ

とを目的とする。関連条文にも注目しながら，行政裁判所とオンブズマンの特徴を比較し，説明

135
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する。行政裁判所は1986年法第5号及びその修正条項と，オンブズマンは法37号に基づいて，そ

れぞれ悪質な行政行為を監督する役割を果たす。これは政府が公式の法規範の概念を守り，市民

権を保護するためである。一方，これら2つの機関には，以下のような差異がある。すなわち，

第一に，履行が完了した悪質な行政行為を是正するオンブズマンの権限は，行政裁判所のそれよ

り広くなっている。第二に，オンブズマンはまた行政裁判所に比較し，市民からの訴えを解決す

る活動を行っている。たとえば，行政裁判所が原告により持ち込まれた訴訟によってしか裁判を

開くことができない一方で，オンブズマンは自身の権限に基づいて積極的に調査を行うことがで

きる。第三に，オンブズマンによる悪質な行政行為の是正は，簡潔で，迅速で，かつ無料という

紛争解決手続きに則ってなされている。第四に，紛争解決の際，オンブズマンは当事者によって

選択可能な多くの手法を準備している。第五に，オンブズマンは，被害者への賠償及びリハビリ

テーションの費用を支払うという内容を含んだ，勧告書を作成することができる。それに加え，

市民の利益のため，オンブズマンはまた事実認定，決定及び勧告を公表することが可能であり，

同時に行政裁判所は，当事者が賠償及びリハビリテーションを要求したか否かに関わらず，当該

行政行為を無効であると宣言することができる。

キーワード

行政裁判所，オンブズマン，政府のアクション

A.Introduction

Thelndonesianconstitutionmandatesthe

governmenttoserveallcitizenstogetthem

theirbasicneedsandtoimprovethewelfare

()fsociety・Toachievethisimportantgoal,the

governmentshouldplayaCtiverolesintheir

socioeconomiclifeofthecommunitythrough

publicservicedelivery.Inordertomaximizethe

qualityofthepublicservice,thegovernment

hasanattributiveanddiscretionarypower

inimplementingtheirdutiestosolvevarious

l)roblemsthattheyarefacingnow.

Discretionisthepowerorrighttodecide

()rchoosewhatshouldbedoneinaparticular

situation.Atmosudirjodefinedthediscretionin

hisbookasafreedomofgovernmentofficials

todoornottodosomethingaccordingtotheir

()wndecision.2Discretionmeansthegovernment

()fficialhassomeoptionstochooseinasituation.

Itisoftenthecasethatlawmakersintentionally

leavesomevaguewordsintheirlegislation

andevengrantsomediscretionarypower

togovernmentofficialswhentheyenforce

thelegislation.Inotherwords,discretionary

poweriscomefromthelegislativebody,andis

developedandenforcedbytheexecutivebody.

Grantingthediscretiontothegovernment

isnotnecessarilyabadidea.Itisbecausea

legislationnevercoversallthepossibilitiesunder

thelegislation.Andthegovernmentactivities

areincreasinglygettingcomplexwhenthey

performtheirtaskstoprovidepublicservice

withthecommunity.Insomesituations,the

discretionarypowerisusefulforgovernment

officialstomakeminoradjustmentswithouta

newlegislation.Butinmanysituations,suCh

discretionarypowerhasresultedinalotof

abuseofauthorityormaladministrationand

evencorruption・Maladministrationisany

behaviororactbeyondtheauthorityagainSt

thelaw.Inmaladministration,government
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officialsusetheirauthorityforanypurpose

otherthanthepurposearticulatedinthelaw.

Maladministrationalsohappenswhenoperators

ofagovernmentserviceimproperlyperform

theirdutybynegligence.31ntheOmbudsman

InvestigationGuideBookforlndonesia,

maladministrationisgenerallydefinedasa

behaviorwhichisnotfair,includingunduly

delayed,impolite,careless,abusiveofauthority,

unreasonable,unjust,oppressive,improper,and

discriminativeact.4

Todealwithproblemsofmaladministration,

thegovernmentthoughttheyneededto

establishtheAdministrativeCourttosupervise

thegovernmentaction.ItaimedtoresoIve

maladministrationordisputesbetweenthe

peopleorcivillegalentityandtheagency

orofficialofthestateadministration.The

AdministrativeCourtwasinitiallyestablished

inl986bythespecialregulationofActNo.5of

19861awfortheAdministrativeCourt,which

hasbeenamendedseveraltimesincluding

thelatestamendmentbyActNo.51of2009.

However,effortstoreformthebureaucratic

systemthroughtheestablishmentofthe

AdministrativeCourtdidn'tworkwell.Several

amendmentstotherulesoftheAdministrative

Courtinlndonesiadidn'treducethelevelof

maladministrationbygovernmentofficialsand

didn'tprotecttherightsofcitizenseffectively.

Afterthereforminl998,thelndonesian

governmentattemptedtoundertakemajor

reformsofbureaucraticsystem.Andthe

governmentestablishedaNationalOmbudsman

Commissionin2000bythePresidentialDecree

Number44of2000ontheNationalOmbudsman

Commission.TheCommissionstrengthened

legalbasisfortheOmbudsmansystemwith

ActNo.370f20080ntheOmbudsmanofthe

Republicoflndonesia.LiketheAdministrative

Court,Ombudsmanwasestablishedtooversee

thegovernmentaction.Nowtherearetwo

institutionstodealwiththeproblemsof

maladministrationinlndonesia.Theyhavethe

samepurpose,buttheyaredifferentinsome

ways.Inthisarticle,Iwilldiscusshowthese

twoinstitutionswork.

B･Discussion

1．TheAuthorityoftheAdministrativeCourtand

theOmbudsmaninOverseeingGovernment

Action

TheAdministrativeCourtandtheOmbudsman

havesimilarbutdifferentfunctionsinterms

ofoversightofgovernmentaction.Similarities

betweentheAdministrativeCourtandthe

Ombudsmanisthatbothinstitutionsaim

toresolvemaladministrationcausedby

governmentofficials.

TheAdministrativeCourtisoneoffour

judicialpowersunderthecontrolofthe

SupremeCourtinlndonesia.Theotherthree

aregeneralcourts,religiouscourts,andmilitary

courts.Thepowerofthejudicialbodyto

prosecuteacasecanbedistinguishedintwo;

therelativecompetenceandtheabsolute

competence.Therelativecompetenceofthe

prosecutionpowerisaifordedtoatribunal,and

itisprovidedinaccordancewiththelaw.The

absolutecompetenceisthecourt'sdiscretion

toprosecuteacase,accordingtothesubject

matterofthedispute.Therelativecompetence

isprovidedinart.60fActNo.5ofl986onthe

AdministrativeCourtasamendedbyActNo.9

of2004,whichstatesthat:

(1)TheAdministrativeCourtsresideinthe
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capitalofaregency/city,andtheirlegal

vicinitiesincludetheareaofthatprovince.

(2)TheAdministrativeHighCourtsresidein

thecapitaloftheprovincesandtheirlegal

vicinitiesincludethatregency/city.

Presently,thenumberoftheAdministrative

Courtinlndonesiaisstilllimited.Thereareas

Inanyas26administrativecourtsandonly40fthe

AdministrativeHighCourt.TheAdministrative

HighCourtsarelocatedinMedan,Jakarta,Surabaya

andMakassar.SoeachoftheAdministrative

Courtcoversseveralterritorialjurisdictions.

Forexample,MedanAdministrativeCourt

jurisdictioncoverstheprovincesofNorth

SumateraandtheAdministrativeHighCourt

jurisdictioncoverstheprovincesinSumatera

Island.

TheAdministrativeCourthasabsolutepower

toprosecuteacasewhenthecasefallswithin

thesubjectmatterofthecourt.Thesubject

Inatterofthecourtisanadministrative

decision.Basedonart.1(3)ofActNo.5of

1986,theadministrativedecisionisawritten

decisionissuedbyagenciesorofficialsof

stateadministration.Theadministrative

decisioncontainsalegalactionofthestate

administrationthatisbasedoncertainarticles

()fspecificlegislation.Andthedecisionshould

beconcrete,individualized,andfinal,andit

adverselyaffectingtoaprivatecitizen,or

privateorganizations.

Article47regulatesthecompetenceofthe

AdministrativeCourtinthejudicialsystem

inlndonesia,namelythedutyandauthority

toexamine,decideandresolvedisputesin

stateadministration.Thestateadministration

disputeisadisputearisinginthefieldbetween

thestateadministrationandcommunityor

civillegalentity,bothatcentralandregional

levels.Ithappensbecauseofadministrative

decisionsissuedbythegovernmentofficials

basedonlegislation,includingdisputesbetween

governmentalofficials.

ThepowerofAdministrativeCourtislimited.

TheAdministrativeCourthaslimitedpower

toexaminethevalidityofofficialactsofstate

administration.Theobjectofthereviewby

theAdministrativeCourtshouldbeawritten

decisionissuedbyastateadministrativeagency.

Thewrittendecisioncontainslegalactionsof

stateadministrationbasedonthelegislationin

fOrce.5

Meanwhile,Ombudsmanisastateinstitution

whichhastheauthoritytosupervisepublic

service.Ombudsmanisalsoentitledtosupervise

thegovernmentState-OwnedEnterprises,

Local-OwnedEnterprisesandState-Owned

LegalEntity.Inadditiontothem,private

entitiesorindividualswhoaregiventhetaskto

performcertainpublicservicearesubjecttothe

supervisionbytheOmbudsman.TherefOre,itis

arguablethatOmbudsmanalsosupervisesthe

businessoftheAdministrativeCourt.Butthe

AdministrativeCourthasnoauthoritytoresolve

disputeswhentheOmbudsmanisdefendant.By

theart.100fActNo.370f2008,Ombudsman

hastherighttonotbearrested,detained,and

suedbyothersinordertoperformitsduties.

2.TheProcedureinHandnngtheCases

SimilaritiesbetweentheAdministrativeCourt

andOmbudsmaninsupervisinggovernment

actionistoprovideanaccesstojusticefor

anadverselyaffectedparty.Butintermsof

itsprocess,theAdministrativeCourtand

Ombudsmanaredifferentinmanyways.
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a.TheProcedureintheAdministrativeCourt

System

l)Filingalawsuit

Theprocessofexaminationbythe

AdministrativeCourtstartswhenthelawsuit

isfiledbyavictimofmaladministration.But

aplaintiffshouldbecarefultothetiming

offilingalawsuit.ActNo.50fl986onthe

AdministrativeCourtprovidesthelimitation

offilingalawsuit.Thelawsuitmaybefiled

withinaperiodof90(ninety)dayssincethe

announcement,orreceiptbytheparty,ofthe

administrativedecision､6BasedonArticle53

(1)andArticlel(4)ofActNo.50fl986,a

lawsuitintheAdministrativeCourtagainstthe

agencyorofficialwhoissuedtheadministrative

decisionshallbefiledbyapersonorcivillegal

entity.Aplaintiffallegesthataninterestofa

personorcivillegalentityisabridged,seeking

adeclaratoryjudgmentthatthedecisionis

invalid.

Accordingtoart、56ofActNo.5ofl986,

thecomplaintfiledbyaplaintiffmustinclude

fOllowinginfOrmation:

(1)Identityoftheplaintiff,andthedefendant

orhislawyer;

(2)Materialterms:

a.Thebasisoftheclaim(position);

b.Demands(petition).

2)AdministrativeExamination

Administrativeexaminationisthefirststage

tocheckincomingclaims.Thatexamination

shallbeconductedbytheRegister'sOffice.

Aftertheplaintiffpaytheadministrationfee,

theofficerwillgivearegistrationnumber.

Art.56providesanauthorizedofficershall

performadministrativecheckstomakesure

thatthecomplainthascorrectinfOrmationthat

thelawrequired

3)DismissalProcess

Aftertheadministrativeresearch,theheadof

theAdministrativeCourtwillconductresearch

onmaterialssubmittedbytheplaintiffDismissal

processisconductedtoinvestigatewhetherthe

lawsuitfiledbytheplaintifftobecontinuedor

not.Thechairmanofthecourtconductsthe

dismissalprocessataconsultativemeeting.

Thechairmanofthecourtmayappointajudge

asareporter.BefOredecidingadismissal,the

chairmanofthecourtcansummonandhearthe

statementsoftheparties,ifnecessary.

Thesubstantialexaminationshallbedone

basedonart.62(1)ofActNo.5of1986.Ina

consultativemeeting,theheadofthecourtis

authorizedtodecidethatthecomplaintfiledis

notlegitimatelyacceptedbecauseoffollowing

reasons：

a)Theprincipalclaimsarenotincludedinthe

authorityofthecourt;

b)Theproblemscontainedinthecomplaint

arenotredressedbytheplaintiffevenafter

theplaintiffwasdirectedtodoso;

c)Thecontentsofclaimsarenotbasedon

properreasons;

d)Whatissoughtinthelawsuithasactually

beenfulfilledbyalateadministrative

decision;

e)Thelawsuitisfiledtooearlyortoolate.

4)ExaminationPreparation

BefOretheprincipalexaminationbegins,the

judgemustholdapreliminaryexaminationto

completetheplaintiff'slawsuit.Inthepreliminary

examination,thejudgemayquestiontheplaintiff

anddefendanttogetmoredetailedexplanations

fromthemonacertainissue、Preliminary
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examinationconductedinthedeliberationsina

trialshallnotbeopenedtothepublic.

5)OpenTrial

Whenalawsuitsurvivesthepretrialprocess

throughtheadministrativeexaminationand

dismissalreview,thelawsuitproceedsto

thetrialinopencourt.Theadministrative

courtexaminationisatestofthevalidityof

thedecisionbyanadministrativeagencyor

governmentalofficialsintheformofwritten

administrativedecisions.Article70(1)provides

thatthecourtisformallyledbythechairmanof

thetrialjudges.Andifthechairmandetermines

thatthedisputerelatestopublicorderandthe

statesafety,thechairmandeclaresthatthetrial

willnotbeopenedtothepublic.7

b・TheProcedureinTheOmbudsmanSystem

Victimsofmaladministrationinthe

publicserviceprocesscancomplaintothe

Ombudsman.Inart.1(4)ofActNo.370f2008

()ntheOmbudslnanofRepublicoflndonesia,

aletterofgrievance,orpubliccomplaint,is

todescribethematerialfact,anditshallbe

reviewedbytheOmbudsman.Thegrievance

isusuallysubmittedinawrittenfOrm,butalso

couldbemadeorally,byanyonewhoisthe

victimofmaladministration.Incertaincases,

thepubliccomplaintscanalsobesubmittedvia

SMSorphone.

1)Examinationofpubliccomplaints

Apubliccomplaintoraletterofgrievance

mustbewrittentoincludecertaininformation.

Article24mentionsthat:

(1)Theletterofgrievancehastocomply

withtherequirementsasfollows:

a.Mentionname,placeanddateofbirth,

maritalstatus,occupation,andcomplete

addressofthecomplainant;

b.Mentionthematerialfactsofthe

eventandthecontentoftheactionor

decisionbytheadministrativeagency;

and

c.Mentionthefactthatthecomplainant

alreadyfiledtheletterofgrievance

directlytothepartyorhis/hersuperior,

buttheydidn'ttakethegrievance

properly.

(2)Inlimitedsituations,thenameand

identityofthecomplainantmaynotbe

discIosed.

(3)Theevent,actionordecisionas

complainedorfiledhasnotexceededtwo

(2)yearssincetheoccurrenceofthe

event,actionordecision.

(4)Inlimitedsituations,athirdpartymay

filealetterofgrievancewithhelpsfrom

attOrney.8

2)Investigation

TheinvestigationisoneoftheOmbudsman's

authoritiesinresolvingamaladministration

problem.Intheinvestigationprocess,the

Ombudsmanmayrefertovariousinformation

includingfromthemass-mediatoknow

thepublicsentiment,andalsoitmaydo

investigationitsowninitiative(ownmotion

investigation).TheOmbudsmanneedsto

collectinformationandevidencerelatedtothe

case.Thoseinformationandevidencesshould

becomplete,accurate,balancedandobjective.

Intheinvestigation,therearefiverequirements:

a)Theobligationtokeepsecrecy.

b)Theobligationtobeobjectiveand

impartial.

c)Theobligationtolistenandpayattention

tothestatementsfromthecomplainant,

thereported(defendant),andwitnesses.
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d)Treatingthecomplainantandthereported

asequals.

e)TheOmbudsmanisprohibitedtohandlea

casethatmaycauseacondictofinterest.9

Basedontheresultofthesubstantive

investigation,theOmbudsmanmayrulethat

theystop,orextend,theirinvestigation.'(）

3)Clarification

OneoftheobligationsoftheOmbudsman

istoclarifyacasedealingwithpublic

complaintsbeforethecaseproceeds.

Clarificationisanacttogetinformationfrom

thecomplainant,thereportedandwitnesses

onthemaladministration.''Inperformingthe

clarification,art.8(1)ofActNo.37of2008

statesthattheOmbudsmanhasthepower;

a)torequestinformationfromthe

Complainant,orotherpartiesrelatedto

theComplaintasfiledtotheOmbudsman.

Thelnformationcanbegivenbyorally

orinawrittenfOrm;

b)toinvestigatethedecision,correspondence

orotherdocumentsfromeitherthe

complainantorthepartycomplained,or

bothofthemtoobtainthetruthofthe

grlevance;

c)torequestfurtherinformationand/

orcopyorphotocopyofdocumentsas

requiredfromanyagenciesandtheparty

complainedfortheinvestigationofthe

grleVanCe;

d)tosummonthecomplainantandother

partiesrelatedtothegrievance;

e)todisposethegrievancethrough

mediationandconciliationattherequest

oftheparties;

f)tomakerecommendationsonthe

dispositionofthegrievance,including

therecommendationforthepaymentof

compensationand/orrehabilitationwhich

isgiventothepartydamaged;

g)fortheinterestofpublic,torevealthe

resultofthefinding,conclusion,and

recommendation.

TheOmbudsmanisauthorizedtoclarify

thecaseandrequestacopyoftherequired

documentsfromanyagencytocompletethe

investigationprocess.Thisclarificationrequest

canbemadeinwritingormadeorally.Insome

cases,clarificationisdonebyphoneorSMS.

Intheprocessofclarification,the

Ombudsmannormallydoesn'tgotothefield.

Butifthedocumentsarenotobtained,0rfound

inadequate,theOmbudsmanmayconduct

fieldresearch.Theombudsmanwilldocross-

checkinginthefieldtotestwhetherthe

explanationgivenbypublicofficialsistrueor

not.TheOmbudsmanmayconductaninterview

tocrosschecktheinformationtheygathered

intheclarificationprocess.Theclarification

requestisconductedactively.Sothereislittle

differencewiththerequestforclarification

madeinwritingthroughofficialletter.'2The

requestfOrclarificationisnecessarytoascertain

anddeterminetheresultsoftheanalysis

beforetheOmbudsmanfinallygivesafinal

opinion,whichisusedasabasisfOrpreparinga

recommendation.

4)Mediation

Mediationisanalternativewaytoresolvea

disputeoutofcourt.Thismethodhasbeenused

bytheOmbudsmantoresolvemaladministration.

IntheColumbiaEncyclopedia,theOmbudsman

isinterpretedasagovernmentagentandis

servingasanintermediarybetweencitizensand
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thegovernmentbureaucracy.TheOmbudsman

isusuallyindependent,impartial,universally

acCessibleandauthorizedonlytomakea

recommendation・'31ncarryingoutitsduties,

theOmbudsmanpositionsitselfasathirdparty

t()mediatetheconHictingparties.

Accordingtoart.1(10)ofActNo.25of2009

onthePublicService,mediationisdefinedasan

efforttoresoIveadisputeinthepublicservice

throughaid,eitherbytheOmbudsmanitself

oramediatorappointedbytheOmbudsman.

MediationconductedbytheOmbudsmanis

theprocessofresolvingcomplaintsfroma

community,privateentitiesandindividualsto

publicoHicials.Itisconductedbyamediatorof

theOmbudsmaninordertoreachasettlement

thatisacceptabletobothparties(win-win

solution)throughnegotiationsbetweenthe

parties.14

5)Conciliation

Conciliationisadisputeresolutionoutsidethe

courtbyagreementorconsultationconducted

solelybytheparties.Itisfacilitatedbyone

ormoreneutralthirdpartyasaconciliator.

Conciliatorismoreactivethanthemediatorin

givingencouragementtothepartiestoresolve

theirconaict.'51nart.1(10)oftheOmbudsman

RegulationNo.20f2009,conciliationisdefinedas

theprocessofresolvingacomplaintordispute

()fpublicservicesbetweenthecommunity

andpublicofficials.Theconciliationprocessis

facilitatedbytheOmbudsmanasaconciliator

toreachasettlementthatisacceptabletoboth

parties.

Conciliationwillendwithorwithoutthe

consenttoaproposalbyaconciliator.After

that,theconciliatormakesanofficialreport

signedbytheconciliatorandtheparties.'61f

theconciliationendedwithoutagreement,the

conciliatorwillcloseconciliationwiththeo価cial

report.ThentheOmbudsmanwillmakea

recommendationimmediately.'7

6)Adjudication

Adjudicationisaprocessofdisputeresolution

betweenpartiesofpublicservicethatisdecided

bytheOmbudsman.'8Adjudicationconducted

bytheOmbudsmanaimstodeterminethe

amountofcompensationtobepaidbythe

agency.Thisprocesswillbedoneonlyaftera

maladministrationisfOund.

7)Suggestion

Asapublicservicewatchdogagency,the

OmbudsmanofRepublicoflndonesiaisalso

giventheauthoritytogiveasuggestion.Basic

authorityisregulatedinart.8(2)ofActNo.37

of2008whichprovidesitsdutiesandfunctions.

TheOmbudsmanisauthorizedto:

a)submitsuggestionstothePresident,the

headoftheregion,ortheheadoftheother

stateofficialsfOrimprovingtheorganization

and/orpublicserviceprocedures;

b)submitsuggestionstotheHouseof

Representativesand/orthePresident,the

RegionalHouseofRepresentativesand/

ortheheadoftheregioninordertomake

amendmentsthelawsandotherlegislations

topreventmaladministration.

8)Recommendation

TherecommendationisawrittenfOrmcompned

bytheOmbudsman.Intherecommendation,

theOmbudsmantellsfinalconclusionofthe

investigationresults,andopinionandsuggestion

totheheadofthegovernmentalofficials・Itis

animportantpartoftheOmbudsmansystemin
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l9

ordertoimprovethequalityofpublicservices.

Recommendationsareusuallyinterpretedas

asuggestion,butsometimesitcanalsomean

advice.20ButtheOmbudsmanisrecommendation

ismorethantheusualsuggestionsoradviceto

governmentofficialsorstateo誼cialsaboutwhat

shouldbedonetoimprovetheservicethat

peoplecomplainabout.

TheOmbudsmanwillgivearecommendation

tothereportedafterconductingintensivechecks

andobtainingevidenceofmaladministration.

TherecommendationsmadebytheOmbudsman

shallcontainatleastthefOllowing:

a)Abriefdescriptionofcomplaint.

b)Adescriptionoftheresultsofthe

examination.

c)Afindingthatalegislationorthegeneral

principleofadministrationisviolated.

d)Theelementsofmaladministrationproven.

e)ConclusionandopinionoftheOmbudsman

onthematter.

Inpractice,thereareseveraltypesofthe

Ombudsman'srecommendation;a)Helping

resolvingissuesofthecomplainant.b)

Provisionofsanctions.c)Preventionactsof

maladministration;d)Changingtheprocessor

system.

9)Monitoring

Asasteptoimprovetheeffectiveness

offollow-upreportsfromthepublic,the

Ombudsmanwillbemonitoringofrelevant

agencies.Monitoringisdonetoascertain

whethertherecommendationsissuedbythe

Ombudsmanareproperlycarriedoutornot.

Themonitoringmechanismisconductedby:

a)Writingtotherelevantagenciestoprovide

furtherrecommendationstomattersthat

havenotreceivedanyresponseorfeedback

inordertoobtainasettlement;

b)Meetingwiththereportedtoseefirsthand

howthecaseisdealtinordertoobtaina

favorablesettlementagreement;

c)Publishingtothepublicthroughthemass

mediaonselectedcasesthatdonotgetthe

fOllowupasappropriate;

d)Invitingthereportedtoprovidean

explanationintheOmbudsman'sOffice.2'

3.TheLegalEffectoftheDisputeResolution

Process

a・TheLegalEffectoftheAdministrative

CourtProcess

Inlndonesianlaw,anyactthatharmsalegal

rightofapersoncanbereviewedbythecourt.

ThatreviewshallbedoneintheAdministrative

Court.Inthisregards,theAdministrative

Courtisaninstrumentofcontrolonthe

administration.22

TheexistenceoftheAdministrativeCourt

isanevidencethatlndonesiaisastatethat

embracethevaluesofjustice,ruleoflawand

HumanRights.Thepurposeofestablishingthe

AdministrativeCourtistorealizethelivelihood

ofthestateandnationthatisprosperous,

secureandpeaceful.Besides,itguarantees

constitutionalrightsofthecitizensandensures

aharmoniousrelationshipbetweenthecitizens

andthegovernment.

Thelegaleffectoftheexaminationprocess

oftheAdministrativeCourtiswhetherthe

disputeddecisionbedeclaredvoidregardlessof

aclaimfOrcompensationand/orrehabilitation.

UndertheArticle97(7)ofActNo.50fl986,

thejudicialdecisionoftheAdministrativeCourt

canbe:
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l)Rejectingthelawsuit.

Itmeansthatthecourtrulingstrengthens

thegovernmentaldecision.

2)Grantingtheremedy.

Iftheplaintiffwonthecase,thecourtruling

couldsetobligationstobeperfOrmedbythe

agencyorofficial・Thisobligationcanbe:

a)Revocationofthedisputeddecision;

b)RepealOfthedeCisionandissuanceof

newdecision;or

c)Publishthedecision(previously

unpubliShed).23

3)Notacceptingthelawsuit.

Itmeansthatthelawsuitdoesnotmeet

therequirementstobeheardinthe

administrativecourt.

4)Terminationofthelawsuit.

IthappenswhenthepartiesdOnotcome

tothecourthouseeventhoughtheywere

properlycalled.Besides,theperiodof

amendingofadocumentbytheplaintiffis

expired.

b.TheLegalEffectoftheOmbudsmanProcess

Mostombudsmenareonlyauthorizedto

Inakerecommendationsandcouldnotgive

legallybindingdecisions.However,thereare

someombudsmengivengreaterauthority,the

authoritytogivedecisionsandfilingalawsuit.

IndonesianOmbudsmanhasnoauthorityto

Inakeorchangelaws,theOmbudsmanhas

1heauthoritytorecommendanamendmentof

legislationtothelegislature,though.

Inexaminingthereport,theOmbudsman

shallbeguidedbytheprincipleofappropriation,

justice,non-discrimination,impartiality,

accountability,balance,transparency,and

confidentiality.24Toimplementtheprinciple,the

Ombudsmanneedstouseapersuasiveapproach

toresolvemaladministrationintheprocessof

publicservicedelivery.Usingthisapproach

meansthatallreportsmustberesolvedthrough

therecommendation.Thisiswhatdistinguishes

theOmbudsmanfromotherlegalenforcement

agenciesorcourtstoresolvemaladministration.

ThereforetheOmbudsmancanmake

recommendationsregardingthesettlement

ofthereport,includingtherecommendation

topaycompensationand/orrehabilitation

oftheinjuredparty.Fortheinterestof

public,theOmbudsmanhasajurisdictionto

revealtheresultoffinding,conclusion,and

recommendation.25

4．ImplementationoftheExamina伽nResults

a・ImplementationoftheAdministrativeCourt

ExaminationResults

TheexaminatiOnresultoftheAdministrative

Courtmustbeimplementedbythegovernment.

AccordingtoArt.97(8)and(9),itcanbe:

l)revocationoftheadministrativedecision;

or

2)revocationoftheadministrativedecision

andissuinganewadministrativedecision;

or

3)issuanceoftheadministrativedecision.

Althoughthecourtrulingasanexamination

resultoftheAdministrativeCourtislegally

binding,anadministrativeofficialisonly

expectedtoimplementtheexamination

resultvoluntarily・Thereforethesuccessful

implementationofthecourtrulingisheavily

reliedontheauthorityofthecourtsandlegal

awarenessofpublicoificialg61fthecourtruling

doesn'tworkwell,thentheAdministrative

CourtActprovidesamechanismintheform

ofadministrativesanctionfromthesuperior
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administrativeofficial.Toavoidasanction

bythem,theofficialswhoissuedthedecision

usuallymakeanefforttoimplementthedecision

fromthecourt.

Anothermechanismmentionedinthe

AdministrativeCourtActistheimposition

offineandannouncementbymassmedia.

Articlell6(5)oftheAdministrativeCourt

Actprovidesthatlocalprintmediaannounce

thattheofficialsdon'timplementthecourt

rulingiftheyfailedtodosofor90working

dayssincethedeadline.Oncethedeadline

passes,theplaintiffcanfilearequesttothe

chairmanofthecourtthatthedefendantfollow

therulingbythecourt.Articlell6(6)ofthe

AdministrativeCourtalsoprovidesthatthe

chairmanofthecourtreportsthisdisobedience

tothePresidentoflndonesiaasthehighest

governmentauthorityandtoParliament.Itis

clearthatthePresidenthastheauthorityto

forceadministrationofficialstoimplementthe

examinationresult.Meanwhile,themechanism

ofthefine,whichisprovidedatart.116(4)

oftheAdministrativeCourtAct,hasnotbeen

implementedwell.Art.116(4)oftheActonly

mentionstheimpositionofpaymentofasum

ofmoneyspecifiedintherulingwhenajudge

ruledinfavouroftheplaintiff27

b.ImplementationofTheOmbudsman

ExaminationResults

ThemostsignificantaspectofOmbudsmanis

itsindependencefromtheexecutivebranch.In

termsofcredibleinvestigationandrecommendations

bothtothecommunityandtothegovernment,

theOmbudsmanmaintainsandprotectsthe

impartialityandintegrityofitsbusiness.Follow-

upofrecommendationsfromOmbudsman

dependsontheadministrativeagency.This

iswhatdistinguishesarecommendationora

decisionrenderedbytheOmbudsmanwiththe

decisionbythejudiciary.Thedecisionofthe

judgeusuallyhasabindinglegalforce.

TherecommendationoftheOmbudsman

is伽al,butitisnotbindingasacourtruling.

Therefore,thequalityoftheOmbudsman's

recommendationisveryimportantinrealizing

aneifectiveoversight.Additionally,thedecisions

andtherecommendationsshouldbepersuasive

onetoconvincetheparties.Ifarecommendation

madeinaparticularcaseisnotacceptedbythe

government,thentherecommendationwillbe

fOrwardedtothelegislature.

AlthoughtheOmbudsman'srecommendation

isnotlikeacourtruling,ithastheownlegal

fOrce.Article380fActNo.37of2008provides

that:

(1)Thepartycomplainedandthesuperior

ofthepartycomplainedshallcomply

toperformtherecommendationofthe

Ombudsman.

(2)Thesuperiorofthepartycomplained

shallreporttotheOmbudsmanonthe

complianceoftherecommendationonce

theyfollowtherecommendationwithin

theperiodof60(sixty)days

(3)TheOmbudsmanmayrequesttothe

partycomplainedand/orhis/hersuperior

toconductonthespotinvestigation

toensuretheimplementationofthe

recommendation.

(4)Intheeventthatthepartycomplained

andthesuperiorofthepartycomplained

failstocomplytherecommendationor

haveonlycompliedtosomepartsofthe

recommendationwithoutagoodreason,

theOmbudsmanmayannouncetothe
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publicthatthesuperioroftheparty

complainedignoretherecommendation.

AIsoitpublishesthereportofitsjob

annuallyandsubmitsthereportto

theHouseofRepresentativesandthe

President.

Thepartycomplainedandthesuperiorof

thepartycomplainedviolatingtheprovisions

asspecifiedunderArticle38(1),(2)or(4)are

subjecttotheadministrativesanctionpursuant
28

totheprovisionsoflawsandregulations.

C，Conclusion

TheAdministrativeCourtandtheOmbudsman

basicallyhavethesimilaritiesandthedifferences

intheirfunctions.Thesimilaritiesbetweenthe

AdministrativeCourtandtheOmbudsmanare

thatbothaimstoresolvemaladministration

andprovideaccesstojusticeforpersonor

personswhoareadversarilyaffectedbya

governmentaction.Inaddition,theexistenceof

theAdministrativeCourtandtheOmbudsman

isanevidencethatlndonesiaisastatebasedon

theruleoflaw.

Inthesettlementofmaladministration,the

authorityoftheOmbudsmanismoreimportant

thantheAdministrativeCourt.TheOmbudsman

evensupervisestheAdministrativeCourt

incarryingoutitsfunctions・Moreover,the

Ombudsmandoesnotonlypassivelymonitoror

waitfOrcomplaintsfromthepublic,butalsocan

activelyconductinvestigationsbasedonitsown

initiative,whiletheAdministrativeCourtisjust

waitingforlawsuitfromthepublic.Resolving

maladministrationbytheOmbudsmanisdone

throughadisputeresolutionmechanismthatis

simple,fastandfreeofcharge.Thisprocessis

differentfromtheadministrativecourtinthat

itneedsalongtimeprocessandrequirescost

toomuch・Therearemanywaystoresolve

maladministrationbytheOmbudsmaneither

anagreementonmediationandconciliation,

adjudicationdecisionorthesuggestionand

recommendation.TheOmbudsmancanmake

recommendationsregardingthesettlement

ofthereport,includingtherecommendation

topaycompensationand/orrehabilitation

oftheinjuredparty.Besides,forthesakeof

publicinterest,theOmbudsmanisalsoableto

announcethefindings,conclusionsofthecase

andrecommendations.Meanwhile,thelegal

consequencesoftheexaminationprocessin

theAdministrativeCourtisthatthedisputed

decisionbygovernmentshouldbedeclaredvoid

regardlessofaclaimfOrcompensationand/or

rehabilitation.

TheRecommendationoftheOmbudsmanis

6nal.Butitisnotbindingbecauseitisnotacourt

ruling.TheOmbudsman'srecommendation

shouldbepersuasiveonetoconvincetheparties.

Ifarecommendationmadeinaparticular

caseisnotacceptedbythegovernment,

thentherecommendationwillbeforwarded

tothelegislature.TheAdministrativeCourt

Actprovidesamechanismintheformof

administrativesanctionbythesuperior

administrativeofficial.Toavoidthesanctions,a

headofofficialswhoissuedtheadministrative

decisionwillmakeagoodeffOrt.
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