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Abstract

Theutilizationoflmemettechnologyiswidelypracticedbytheentirepopulationoftheglobe,

mcludingIndonesia・T1nedemandfbrfastandefficiemmfbnnationmakesthehtemetasamajor

publicspace・Duringitsdevelopment,appliedteclmologybecamea"do曲le-edgedsword",in

additiontothemankindwel伽e;itisusedfbrunlawfillacts.Copyrightinftingementsonmusic,

moviesandsoftwaregrowfasterandtakeinabigrangeofspreadinlndonesiaspecificallybAn

originalandcommonviolationbecomesproblematictodetectinthisdigitalera.Illegal

downloading,illegaluploadingandfilesharingbecamecommonactivitiesamongthecitizenry.

Govemmemandrelatedlegislationwasnotabletofbllowtheextremeadvanceofhtemet

technology.ConseqUentlyうlegalenfbrcementisperfonnedonlyamongthespreadofillegalcoments

andpirateproducts.Copyrightindustriesfacenewgrowingproblemswithdigitalpiracy;nash

drivers,smartphones,tabletsandotherhighmobiletechnologies、hsomecountries,thesedevices

arepreloadedwithillegalcontentevenbefbretheyaresold.Accompaniedbygovemment,theytry

tofindthesolutionstostopthephysicalandonlmepiracy.Onethingthathavetofillfillbythe

govemmemiscOpyrightpolicy'sabilityhastoregulateinfbrmationnowsandenfbrceitsrulesto

notseverelyconstrainedinadistributedanddecentralizednetworksocietyb
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要旨

インターネット技術の利用が広く，インドネシアを含む世界の全人口，によって実施されます。

高速かつ効率的な情報に対する需要は，主要な公共空間としてのインターネットになります。そ

の開発中に，適用される技術は「両刃の剣」になりました，人類の福祉に加えて，それは不法行

為のために使用されます。音楽の著作権侵害は，映画やソフトウェアが速く成長し，特にインド

ネシアで広がりの大きな範囲で取ります。オリジナルと共通の違反がこのデジタル時代に検出す

ることが問題となります。違法ダウンロード違法アップロードとファイル共有が市民の間で共通
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の活動となりました。政府と関連する法律は，インターネット技術の極端な進歩に追従すること

ができませんでした。その結果，法的執行のみを違法コンテンツや海賊製品の普及の間で行われ

ています。著作権産業は，デジタル著作権侵害で新しい成長の問題に直面しています。フラッ

シュドライバ，スマートフオン，タブレットおよびその他の高モバイル技術。いくつかの国で，

これらのデバイスは，それらが販売される前であっても違法なコンテンツがプリロードされてい

ます。政府に伴い，彼らは物理的およびオンライン海賊行為を停止するためのソリューションを

探してみてください。政府が満たさなければならないことの一つは，著作権ポリシーの能力は，

情報の流れを調節し，深刻な分散型と分散型のネットワーク社会に拘束されない，そのルールを

適用しなければならないです。

キーワード

著作権，違法なファイル共有，執行

1．Untmducnon

Copyrightcomesupintoanewlevelof

digitalrevolution;Regulationprocess,object

productionandfiledistribution(filesharing)

hadasubstantialalteration・Therefbre,frequendy

encounteredthatthereisadiffPrenceofinterest

betweencopyrightprotectionandtechnological

improvements・Today,bythelnterconnection-

Networking(Internet),infringementofcopyright

haslastedlongerandgrowsbigger.Copyright

works;songs,films,so仕wareprograms,books

andmanymore,areeasytorefOrmed,

duplicated,sharedandbetradedillegally.Net

userthatreachhundredsofmillionspeople

andspreadanovertheworldarrivesthat

activityextremelydifnculttomonitorand

detectbecauseoftheborderlesslnternetitself

Hence,Governmentsarerequiredtobeablein

creatingaprotectionsystemfOrcopyright

holdersonthelnternetwithoutlosingasense

ofjusticefOrthelnternetusers.

In2014,IndonesiaremainedonthePriority

WatchListofcopyrightinfringementby

UnitedStatesTradeRepresentative(USTR).2

Theyreportedthatlndonesiaaddressedhigh

leveloflntellectualPropertyRight(IPR)

infringement・Infact,ittakesplacesallover

theworld,developedanddevelopingcountries.

OneofthebiggestissuesinlPRinfi･ingement

islllegalfilesharingandbroadcastpiracyon

thelnternetUSTRnoted,thereisonline

marketplaceengagingincommercial-scalelPR

infringement,includingsitedhostedoperated

bysomepartieslocatedinChina,Indonesia,

Canada,UnitedKingdom,Netherland,Russia,

andmanymore.3

II．亜chnologyvbCopyrightLaw

Technologicaladvanceandsocialchanges

broughtglobalphenomenaofcopyrightpractices:

fromthetypesoftechnologyutilization,

freedomofcopyrightedcontentaccess,and

creationoflnternetenvironmentculture.

UnfOrtunately,thelegalchangesdidnotmuch

happeninthesamewayinthelndonesia,U・S
4

andJapan.

U.S・hasageneraldoctrineoffairuseto

protecttheareasofexemptionsincluding

privatecopyright,5andmoreoverjudgeshave

substantialdiscretioninanalyzingthefairuse

principle.Instead,JapanhasfOrmulateofmore

specificstatutoryexemptionsaboutprivate
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use/privatecopying6anditsappUcationbythe

judgeswererelativerigid､7Privateuseorprivate

copyinginJapanruledatArt.30Japanese

CopyrightLaw,whichexemptsexploitation

madeby(1)theuser,(2)fOrthepurposeof

hispersonaluse,familyuse,orothersimilar

useswithinalimitedcircle,(3)automatic

reproducingmachinesmrtheuseofthepublic,

and(4)reproductionismadebyapersonwho

knowsthatsuchreproductionbecomespossible

bythecircumventionoftechnologicalmeasures,

andprivatecopyingmadeondigitalrecording

mediumshouldbecompensatedfOrbyalevy

system､80ntheotherhandlndonesiaisusing

bothprinciplestogiveexemptionsofcopyrighted

works,nonethelessveryfewcasesresoIvedby

thecourtandlackoflawenforcementon

copyrightmakephysicalpiracyandon-line

copyrightpiracygettingextremelyincrease､9

Majorchangesondigitalrightrecognizedin

1973,WilliamandWilkins,publisherofmedical

journalstooklegalactionthroughtheNational

LibraryofMedicine(NLM)andtheNational

InstitutesofHealth(NIH).'0NLMandMH

chargedbymakingunauthorizedphotocopies

ofarticlesonplaintifrsmedicaljournaland

distributingthemtomedicalresearcherand

physicians.TheCourtofClaimsthoughtthat

medicineandmedicalresearchwouldbe

harmedifthisweremundtobeinhFingement.

Intheresult,JudgeDavisstated:

“…Basedonthetypeandcontextofuseby

NIHandNLMasshownbytherecord,that

therehasbeennoinhingement,thatthe

challengeduseis"fair"inviewofcombination

ofallthefactorsinvolvedinconsiderationof

cfair'or@unfair'useenumeratedintheopinion,

thattherecordfailstoshowasignificant

damagetoplaintiffbutdemonstratesinjuryto

medicalandscientmcresearchifphotocopying

ofthiskindisheldunlawfUl,andthatthereisa

needfOrcongressionaltreatmentofthe

problemsofphotocopying."''

The"Fair"usewasamajorpartofthe

revisionincludedintheCopyrightActofl976.

TherevisionoftheActcodifedfOrtwomain

reasons;frstistechnologicaladvanceandtheir

impactonwhatmightbecopyrighted,how

worksmightbecopied,andwhatconstituted

tobeaddressed.SecondisanticipationofBerne

ConventiondevotionbytheUnitedStates.'2

Thisamendmentorganizedmrthefirsttime

concerningfairuseandcopyrightextensionof

unpublishedworks.Additionally,onesectionwas

addedthatallowedlibrary,photocopyingwithout

permissionduetoscholarship,preservation,and
l3

interlibraryloanundercertaincircumstances.

Whethertheuseofawork(including

reproductionincopiesordigitalrecordsorby

anymeanscategorizedinthatsection,'4the

fOurmllowingaspectstobeconsidered;

purposeandcharacterofexploitation,natureof

thecopyrightedworks,theamountofthe

contentandsubstantialityofthepercentage

usedinrelationtothewhole,andtheeHectof

exploitationtothemarket'5

TheBetamaxcasestartedwhencopyright

ownersoftelevisionprograms'6broughtcopyright

infringementactionagainstSonyCorporauon

AmericaTheUnitedStatesDistrictCourtof

Calimmia'7refUsedallclaimsoughtbycopyright

ownersandenteredjudgmentfOrmanufacturer,

thustherespondentappealed.TheUnited

StatesCourtofAppealsfOrtheNinthCircuit'8

overturneddistrictcourt'sverdictoncopyright

privnege,andmanufacturerpetitionedfOrwγ〃

q/.ce""orcz".'9TheSupremeCourtofthe

UnitedStates"heldthatmzm']facturesofVTR
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confirmasignifcantandsubstantialnumberof

copyrightholderswholicensedtheirprograms

fOrtranSmiton廿eetelevisionwouldnotobject

tohavingtheirtransmittimeshiftedby

viewersandownersofcopyrightsontelevision

programsfailedtodemonstratethattime

shiftingdidnotcauseanylikelihoodofno

minimalharmtothepotentialmarketfOr,or

thevalueoftheircopyrightedworksand

consequendy,VTRwascapableofsubstantial

noinfringinguses;thus,manufacturers'sale

ofsuchequipmenttogeneralpublicdid

notconstitutecontributoryinhFingementof

respondents'copyrights､2l

Napster22andAimster23caseswerealmost

havingsameanalysisfromthecopyrightlaw

pointofview.Therecordingcompaniesand

musicpubnshersuedthemwithbrought

contributoryandvicariousinfringement.They

werelnternetservicesthntfacilimtedthe

transmissionandretentionofdigitalaudiofiles

byitsuser.BothofUnitedStatesCourtoi

Appealsaf6rmedthelowercourtjudgment

regardingthecases.

TheCourtofAppeals,NinthCircuitfOr

Napsterlitigationdecidedtoa伍rminpart

reversedinpartandremandedtheDistrict

Court'sJudgment,itheldeightpointsin

analyzingthecases:(1)plaintiffSestabhshed

primafaciecaseofdirectcopyrightinhfingement

(2)users'activitiesdidnotamounttofairuseo1

thecopyrightedworks;(3)plaintiffSdemonstrated

likelihoodofsuccessonmeritsofcontributory

infringementclaim;(4)plaintiffSdemonstrated

likelihoodofsuccessonmeritsofvicarioug

inh･ingementclaim;(5)AudioHomeRecording

Actwasinapphcable;(6)plaintiffSraised

Su伍cientlyseriousquestions,andestablished

thatbalanceofhardshipstippedinitsfavor,af

toservice'sc]"mthatitwasentidedto"saff

harbor"undertheDigitalMinenniumCopyright

Act;(7)servicedidnotestabUshdefensesof

waiver,impliedlicense,orcopyrightmisuse;

(8)preliminaryinjunctionwasoverbroad;(9)

$5mimonbondamountwassu伍cient;and

(10)servicewasnotentidedtoimposi廿onof

compulsoryroyaltiesratherthanpreliminary

injunction.24TheCourtofAppeals,Seven

CircuitsfOrAimster3fHrmedthatAimster.

Inc.,wasacontributoryandvicariousinh･inger.

TheCourtsheldthat:(1)evidencesupported

fndingthatplaintiffSwerelikelytoprevailon

meritsand(2)balanceofharmsfavored

grantingofpreliminaryinjunction.25

Inaddressingthecomprehensivearguments

hfomthecasesabove,theCourtsfOundthat

bothlnternetcompaniesfacnitatedusersto

transmitaudionles(MP3)betweenandamong

itsusers.Commonlycalled"peer-tGpeer"

(P2P)flesharing,NapsterandAimster

alloweditsusersto:(1)makeMP3musicnles

storedonindividualcomputerdrives/devices

availablefOrcopyingbyotherNapsterusers;

(2)searchfOrMP3music51esstoredonother

users'computers;and(3)transferexactcopies

ofthecontentsofotherusers'MP351esfrom

onecomputertoanotherviathelnternet

Theseprocessesweremadepossibleby

Napster'sMusicSharesoftwareandAimster's

Softwarebyregisteringonthosesystemsand

enteringapasswordandusername・Those

softwarewereavailableheeofchargeh･om

Napster'sandAimster'slnternetsites.They

providedtechnicalsupportfOrtheindexing

andsearchingofMP3files,aswellasfOrits

otherfUnctionS,includinga"chatroom,"where

userscancommunicatedirecdyeachotherand

discussinmrmationabouttheiractivi廿es､26

OntheGonzalescase,ownersofcopyrightin

musicalbroughtinfringementac廿onagamst
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CeciliaGonzalesofrecordingsthroughlnternet

me-sharingnetwork.CeciliaGonzalezwaslaid-

offmotheroffve,whoowedfvemajorrecord

companies$22,500fOrillegallydownloading

throughthelnternetGonzalezmainlydownloaded

songsshealreadyownedonCD,herpurpose

weretohelpheravoidthelaborofmanually

loadingthe250CDssheownedontoher

device.Infact,therecordcompaniesaregoing

afteracontin''alcustomer・Gonzalezspent

about$30permonthonCDs.However,the

RIAAcI2imedthatitwouldnotconsidera

setUementbrlessthan$3000,ahugeamountfOr

theGonzalezfamny､27Gonzalez'sargumentation
”

hasremedonthedoctrineof"fairuse

preservedintheU.S.CopyrightActandshe
”

defensethatshewasan"innocentinfringer

upontherecordcompanies'copyright.

TheUnitedStatesDistrictCourtfOrthe

NorthernDistrictoflllinoisgrantedsummary

judgmenthrowners.28Gonzales'lawyerappealed

thesummaryjudgmentintheSeventhCircuit

CourtofAppeals,hopingtogetthecase

broughtbefOreajury;fairuseconsideration

failedtosaveNapster,Aimster,andMP3・com，

andtherewerenoprecedentsincluding

individual・Noneofthedownloadingsuited

againstindividualshasyetgonetocourtsofar

morethan1,800defendantshavesettledand

paidupthecompensationwithoutatrial.Many

haven'tevenbotheredtohirelawyers.29The

CourtofAppealsheld4considerationthrough
”

thiscase;(1)downloadingwasnot｡@fairuse

ofcopy-rightedmaterial,(2)downloaderdid

notqualifyfOr"innOcentinfringer"reductionin

amountofstatutorydamages,(3)downloader

wasnotentitledtojurytrialonquestionof

amountofstatutorydamages;and(4)award

ofinjuncdvereliefwasnotabuseofdiscretion.

CopyrightinfringementinJapanisnotmuch

differentwithU.S.andlndonesiaTherewas

infringementaddressingtocopyrightedwOrks

onthelnternet.Startedby"winnycase"on
”抑

November2003,twoJapaneseusedof"winny

andarrestedbytheKyotoPrefecturalPolice.

Theyeventuallymundguiltyofviolating

copyrightlaw.However,winnycasewerenot

stoptotheusers,onMaylO,2004,theHigh-

TechCrimeTaskforcearrestedlsamuKaneko,

a33yearsold,anassistantprofessoratthe

UniversityofTokyoandtheinventorofWinny

Program.3'Hewassuspectedasaconspirator

whocommitscopyrightviolations,32Hewasone

ofthefirstsoftwareprogrammersworldwide

tofightsuchlawsuit・TheKyotoDistrictCourt

heldthatP2PProgramswerevalue-neutraland

alegitimate,meaningfUluse,simplydeveloping

andpubliclyaccessibledoesnotessential

qualifyassupportingcopyrightinfringement

However,promotingsuchtechnologiestothe

public,whetherKanekodidfOrresearchor

intentionallyofferingtheso丘ware・District

courtgavemurconsiderationsthatKaneko

madeWinnyavailableonhiswebsitewith

knowledgeandacceptance;(1)almostthefiles

onexchangedonthelnternetwerecopyrighted,

(2)winnyso仕wareprogramwasgenerally

usedtoinfringecopyright､3)winnywasthe

saveprogrammrdoingcopyrightviolation,

and(4)itusedfOrmanyhelpfUlande伍cient

features.TherefOre,DistrictCourtstatedthat

winnywasaparttocopyrightinft･ingement.

Kanekowasguiltyandwerefined¥1,5

millinn､33

OnAppealedprocess,OsakaHighCourt

overturnedKyotoDistrictCourt'sdecision,

anddecidedKanekowasnotguilty.High

Courtheldthatwinnyprogramwasavalue-

neutraltechnologywithnumerousapplications.

WinnymadebyKanekofOrgeneralpublic,not
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fOrspecincindividual・K2nekodidnotunbearable

whodownloadedwinnyandhowtheirpermrmance

andintention,whethergoodpurposeorhad

intenttoinfringethecopyright・Programming

winnywasnotsolelyfOrthesakeofcrimes,

however,usersindividuallyinchoosingtheir

purpose.Highcourts'considerationonKaneko's

casegotappreciationmrothersoftware

programmerconcerningtocopyrightedworks.

Itstatedthatevenifaprovidervalueneutral

technology(softwareprograms)andrecognized

theprobabilityfOrpublicwoulduseitfOr

illegalpurposes,itwasprejudicialbrthe
ｻ

programmer/providerasanaccessorytousers

infringements.Theproviderorprogrammer

wasonlycarryingapunishmentifthey

offeringtheirprogram,advocatingtheirusage

fOrprimarilyillegalpurposes.Finally,High

Courtheldthattheproviderwasfreefromthe

lawSuit.

October21,2009,OsakaHighPublic

ProsecutorappealedtoJapaneseSupreme

Court.34SupremeCourta伍rmedtheOsaka

HighcourtofJapanbyvoted4-ltoendorse

theexoneration,anddissen廿ngopinionfrom

JusticeOtani.35Basedonthefacts,Supreme

CourtwasfOcusontheCh2T-acterofthe

programandtheprobabilityofwinny's

utilizationbyusers.While,Kanekoknownthat

anincreasingnumberofusersusedWinnyfOr

copyrightinfringement,Kanekocouldnotbe

legallyresponsibleasasubjectoflaw.The

truthwasnotenoughtoprovethatKaneko

hadintentiontofacilitatecopyrightviolation,

becausehehadalreadyannouncedandreleased

Winnyasexperimenttoconfirmwhether

FreenetP2Pcanbetakeplaceinpractical

application.Moreover,Kanekopostedimportant

warningtotheusers,nottoshare/trade

copyrightedfiles.

Counteringtheprosecutors'charge,the

SupremeCourtnotedthateventhoughKaneko

usedWinnytodownloadfilesthatwere

probablycopyrighted,hisusagewouldnotgive

risetoadaimthatKzmekoknewthenumber

ofinfringementtakingplaceontheWinny

network・Hedidsuchfilesdownloadingjustto

ensurethatthesoftwarefUnctioningsmoothly｡

Thus,itwouldbemistakentoreversedthe

OsakaHighCourt'sJudgmentsbecausehe

havenotknownthatthemisappropriationof

Winnysoftwarehadincreasedthathecouldbe

statedliablefOritsusage.36Therefbre,the

majorityjudgesagreedthatKanekodidnot

haveanyrequiredintentandheinterestedin

establishingaP2Pnetworkthandistributingof

copyrightedfilel

Onthecontrary,JudgeOtanistatedthat

Kanekowasguilty・Otaniwasnodoubttothe

majority'slegalframework,butemphasized

thatKanekowouldknewandrecognizedthat

morethanafewpeoplewoulduseWinnyfbr

copyrightviolation.OtaniagreedthatKaneko

didnothaveintentionfOrhisprogramtobe

largelyusedmrinhingement,nordidhe

inspirethepublictouseWinnyunlawfully.

However,OtanihighlightthatKanekohad

continuedtoestablishWinnywithoutrestraining

theinegalcopyrightedusage.TherefOre,

Kanekomusthavehadknowledgeofcopyright

infringement.38

Basedonsurveyandinvestigationoflllegal

TradeMeasuresCounciltheGeneralAssociation

ofCopyrightmrComputerSoftwareonMay

2014,fileuserssharingcontinueddecrease

from2011.39 Therearefvefile-sharing

softwareprogramthatmostusedbypublicto

illegalcopyrightactivity;Winny,Share,4o

PerfectDark,4'GnutellaandBittorent.Practically,

thoseP2Psoftwareprogramhadgreatnumber
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maximumtenyearsinprisonand/orafineup

totenminionyen.SinceJanuary2010,

downloadinginegalcontentsonlinewasillegal

withoutpunishment.MoreoveronOctober

2012,evenfOrpersonaluse,downloadingillegal

contentswithconsideration:1)weknewthe

contentsaresoldorgettingpaid-deUveryonline,

2)wedistributedillegallybydownloadingor

uploadingthecontents,wearesubjectof

criminalwithtwoyearslimitinprisonand/or

anneUPtOtWOmilliOnyen.45

Indonesia'slnternettechnologyisgrowing

leisurelycomparedwithEuropeancountries,

AmericaorJapan.Inthelateofl993s,some

asgovernmentofficesandbigcorporations

couldperceivecomputertechnology.This

mediawasfairlyexclusive,whichunabletobe

practicedbyordinarypeopleduetoits

expensiveequipmentusedinassemblinga

medialnternetbegantobeutilizedbythe

generalpublicasanewcommunicationmedia

startedinl998.461twascharacterizedbythe

inclusionofcomputereducationintheschoolhouse

andtheemergenceofinternetcafes(wα'.z"zg

加rer"er)invariousregion.Throughinternet

cafes,thegeneralpubliccanusethismediaas

atoolofcommunication.The2005statisticsby

theAsiaPacificNetworklnfOrmationCenter

showedthatthenumberofInternetsubscribers

andusersinlndonesiahasIncreasedll-fOld

andthenumberofInternetusershas

Increasedmorethan31-mldsincel998.47The

HeadofthelndonesianlnternetService

ProvidersAssociationsaidthatthenumberof

Internetusersinlndonesiaiscurrendypegged

at25million,anincreaseofwhich5million

since2006.48

Inegaldigitalsharingpracticesinlndonesia

arealmostthesamewithUnitedStates.While,

inAmerica,digitalillegalsharingthrough

ofmesthatexchangeeveryday.Winnywas

aboutl,2millionunitsperday(2mimonunits

intheJanuary2013survey),Sharewasabout

4,4mUlionunits(59.000unitsintheJanuary

2013survey),andPerfectDarkwas24.000

units(34.000unitsintheJanuary2013survey).

TheAnti-CounterfeitingAssociation(ACA)and

ConsortiumagainstCopyrightlnfringementvia

Fne-sharing(CCIF)cooperatedwithcommercial

fraudmeasurescouncilfromtheNPAwith38

prefecturalpolicenationwidewascarriedout

simultaneouscrackdownfOrcopyrightlaw

violationssuchas;businesssoftware,file-

sharinginfringementthroughtheinternet(etc.

movies,music,manga,animeandgames)since

February2015.Theysearchedl33placesand

40peoplewerearrested.42

JapaneseSocietyfOrRightsofAuthors,

ComposersandPublishers(JASRAC)with

ACA,CCIFandotherrelatedorganizations

wiUcontinuethateffectiveenfOrcementby

workingcloselywithrelatedministriesand

agenciesoftheNationalPoliceAgency.They

activetosendenlightenmentmailtoeach

groupofACAandCCIFmemberstocarried

outandparticipatebypromotingtothepublic

fOrnotinfringethecopyrightandintellectual

property.43Additionally,onOctoberlst,2012,

copyrightlawamendmenttookplaceconcerning

criminalenfOrcementofillegaldownloading.44

Illegaldownloadingisalsoinfringingaprivate

usewiththelimitation.Theprovisionpenalizes

personwhointentionally/knowinglydownload

illegallyuploadedmovie,musicorcopyrighted

files.Ifweknewthecontentsaresoldor

gettingpaid-deliveryonline,andwesml

distributedinegallybydownloadingoruploading

suchthings,wearesubjecttopunishment.

Uploadingnlegalcontentintolnternethad

beenillegalfrombefOre,thepunishmentwas

I

庁
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thelnternetishighestthanstreetpiracy,

Indonesiaisopposite・Fromthreebigcities;

Jakarta,SemarangandYogyakartaandone

developingprovince;Lampung,piraticalactivity

stillexiStandbecomehabitfOrjunior,high,

collegestudentsandworkersinenjoying

muSic,movieandcomputersoftware.49Retail

piratealsooffertoloadnlegalcopyrightedfiles

andapplicationonnumerousmobiledevice,

handphoneorcarriers.Thephysicalmarket

fOrmostindustries,includingpiratemoviesin

Blu-raymrmat,computersoftwareandvideo

gamestouchto90percent.50Though,millions

ofillegalmusicCDs(CompactDisc),DVDand

MP3arestiUmanuf2ct'1redandsoldinthe

UnitedStatef'StreetPiracycanbemanufactured

byCompanyCDaswellasinanunderground

operationengagedinthelarge-scaleburningof

filestoblankCD-Rthatisthesoldinnea

markets,onstreetcorner,eveninlocalretail

stores.Thecopyingandtra伍ckingofpirated

musicandmovieareincreasinglysophisticated

tradeusedbysavvymulti-statecriminal

operationsthatdistributeillegalproductdesigned

toresembleauthenticCDsandreplacelegitimate

sales.52Hence,thereareseventy-ninecases

notedbyJapanMinistryofJusticebetween

2009-2011regardingcopyrightinfringement.

Thisnumberislowercomparewithanother

COUntrieg3

Generally,pirateproductscanbeproduced

andsoldlow-ratedpricethangenuineproducts,

butstillbringprettyincomemrtheinfi-inger

becausetheymadeusuallywithlow-standard,

noqualitycontrol,noauthorizationevensafety

andhealthguidance,Therearetomanvfactors

thatcausethepiracyproducttransactions;

culture,technology,reglda廿onanditsenfOrcement,

economic,levelofeducationandpublicpolicy.

Therearesomestepsofpiratedotheiraction;

1．DataRetrieval

Conectingfileisworktobedone.Itis

obtainedeitherthroughlnternetorconventional

waysbycopyingandburningontoCD・The

perpetratorsusuallygotelectronicdata,by

downloadingthefleshPomunlicensedwebsite.

Atleast,therearemorethan70websitesin

Indonesiathatofferpiratedcontentordata

heely.Throughsearchengines,wecannnd

thennkslocallyorinternationally,dependon

datathatweneed,541ndirectly,thedevelopment

ofunlicensedwebsitesthatfacilitateillegal

downloadingmakespotentiallossesonthe

domesticmusicindustry・Theuniversal

characteriSticsofwebsitesthatfacilitateiUegal

downloadingandillegaluploadingare;thereis

nocompletedescriptionofmentionedsongs,

onlythesongtitleandartist/band,noname

musicassociationorarecordingcompany,the

releaseofthealbum/song,andthealbum

coverlooksarenot''nderstood．Thewebsite

doesnottrytogetpermissionfromtheartist

orthemusiccompanydirecUy.Eventhough,

theydonotgetdirectrevenuefromelectronic

datadistribution,butbythenumberofvisitors

tothewebsite,theywingetincomebythe

numberofsupply,installationandadvertisement

atthesite.

2.AnnouncementsofNewCreation(New

C⑪ⅡectionorProgram)

Regardingtotheissueofpiracypublicationof

electronicdatathroughthelnternet,copyright

lawinthelndonesiandefineszmnouncementof

thenewcreationas;recita廿on,propagation,

exhibitions,saleanddeploymentofacreation

byusinganytools,includinglnternetmedia

Thus,anelectronicdata/creationcanberead,

heardorexaminebyothers,55Theplacement

ofacreationwithoutpennissionhomthe
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creatororcopyrightholderintoawebsite,is

violatingcopyright・Suchactionscanbe

categorizedasabrmofcreationannouncements.

Becausebybeingplacedinawebsite,

everyonecanaccessthecontentandwill

possiblygaineconomicbenefitfromsuch

actions.

3.DataMultiplicatio皿

Theperpetratorsofpiracyusuallyorganize

thedata,suchassongs,pictureshowsand

softwarethroughsearchenginesonthe

internetandcoUecttheminaparticularmlder

inacomputermemorywhichwillthenbe

pickedoutaccordingtotheirclass.Aswith

copyrightinfringementonthestrain,the

actorsgathervarioussongsaccordingtotype

andthenuploadthecollectionofsongtypes

intoanewmlderinawebsite,sothenetuser

cansimplifybychoosingonetypeofmusicand

fOundthelargenumberofstrains.Thenext

stepperformedbythehijackersisinserting

songsintothediscorknownasMP3(Moving

PicturesExpertGroup).Thediscsarehaving

massproductionbothindomesticregionand

neighboringcountrysuchasMalaysiaand

Singapore,theniUegallydistributedindomestic

andregionalmarketplaces.Inlndonesia,many

MP3s,moviesandsoftwarearesoldonthe

cornersofthemarket,streetwithoutany

permissionfi-omtherecord,movieandcomputer

companiesasofncialreseller.56

0nOctober16,2014,FormerPresident

Yudhoyonosignedlndonesia'snewlawregarding

copyrightreplacedthepriorofcopyrightlaw

2002.Thenewlawbroughtsomestrength

clausestopossiblyimplementimmediaterelief

againstdigitalfOrmandinfringementofcyber

networking,inaccordancewiththeTRIPS

Agreement,BerneConvention,TheWCTand

WPPT.57Hence,thoseprovisionshadserious

concern,whileotherprovisionsneedfUrther

policyinimplementingtheregulations・In

somecases,neededchangeswereomitted.

ConcerningenfOrcementagainstcopyright

infringementonthelnternet,articles54to56

oftheLawholdworkableapproachto

addressinglnternet-basedinfringementsin

Indonesia，Copyrightholdersbelieve,this

combinationofadministra廿veandjudicial

assistance,whenfUllyexecuted,willletthe

governmenttotakeeffectiveactiontostop

onlineinfringements・Anewrequirementin

article55wasinsertedbetweentheprior

draftsandthefinallaw,namely,thatfOrany

actinvolvingan"en廿re"website,itshallbe

referredtoacourtmrreviewwithinl4days.

Nevertheless,underthislaw,criminallawsuit

arenowcomplaint-based・Copyrightholders

analyzethisasadditionalobstaclestoestablish

effectiveenfOrcement;essentially,criminalcases

shouldbeprosecutedonanexq"rcjobasis.

Additionally,thecriminalenmrcementtakes

stepbackwardfromthepreviouslaw,inthat

theynolongerprovideminimummandatory

statutorycriminalpenalties.Withoutaminimum

fine,rightholderisconcernedwarning

sentenceswillnotbemrthcoming.Specifcally,

someofthecriminalpenaltiesmaybetoo

weaktobeavoided.Finally,Article95ofthe

newLawcreates"mediation"bemreapiracy

casecanbeprosecuted.Thepurposeand

operationofthisprovisioninpracticeisstill

uncleartodividebetweencivnorcriminal

penalties.

IⅡ、MarketCompetition

Today,copyrightindustriesfacenewgrowing

problemswithpiracyusingnashdrivers,
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smartphones,tabletsandotherhighmobile

technologies.Insomecountries,thesedevicesare

preloadedwithillegalcontentevenbefOrethey

aresold.58U.S.copyrightindustriesreportgrowing

problemsaboutunauthorizedretransmissionof

livesports,musicandeventtelecastoverthe

Internetamongtradingpartners_Software

sharingsuchasgamesandcomputerprogram

alsoexistoverthelnternet.Userscan

dOwnloadthenlesandreduplicateintoCDin

largenumbersanddistributetothemarket.

Thiscondition丘equentlyhappensindeveloping

country，Instead,inU.S.andotherdeveloping

countries,whichhadwelllnternetbroadband,

itcandistributebyonline.Japanasadeveloping

countriesandknownashightechnology

country,59alsoaddressingsimnarissue.The

researchfromlpsosandOxmrdEconomicon

behalfofJapanandlnternationalMotion

PictureCopyrightAssociation(JIMCA)on

2011hasindicatedthescaleoflosscausedby

moviepiracytotheJapaneseeconomy.Oneon

sixoftheJapaneseadultpopulation(agedl5-

64)isactiveinsomeofmoviepiraticalactivity

(downloading,streaming,buyingcountexfeit,

bOrrowinguno伍cialandburning).Digital

piracyisthemostproductivemethodofpiracy

withhighlevelsofmoviestreamingand

burnmgmoviesintoCDathome・Latterly,

digitalpiracyaccountsfOrtwothirdpirated

VOlUmeinJapan.60

Indonesiaismurthpopulouscountryinthe

world6'andconsistsofseventeenthougzmd

moreofislands.Withthegeographicalandthe

population,Indonesiaisoneofthebiggest

marketsofpirateproduct.Inthemeantime,

retailandphysicalpiracycontinuelargely

persistent,Internetpiracy;peer-to-peer

downloading,streaminganddirectdownload-

uploadatpiratecontentsiteisincreasing.62

EstimatesasamurthlnternetusageinAsia,

withrangebetweenseventy-onemillionusers63
64

monehundred-thirtyninemilMonuSers,

Indonesianisnowenjoyingthebroadband

capability.Morethanhalfoflndonesian

populationhasmobilephoneaccessdueto

utilizetheapplication,whichisenablingtodo

infringeactivity.Thesenumbersindicatethat

enormousmarketoflegitimatemarketmr

copyrightgoods・Unmrtunately,lackoflaw

enfOrcementcauseonlineandmobilepiracy

proliferatesandlegitimatesservicecannot

competeriggedwithpiracy.

Physicalpiracyremainsamajorproblemin

manymarketsaroundtheworld_Infringement

onsongs,moviesandsoftwareoccurredon

iUegalopticaldiscproducebyunlicensed

businessandillegalmarketlnfact,theregion

withthehighestrateofunUcensedPersonal

Computer(PC)installationwasAsiaPacific,at

62percent・Itrepresentedatwopercentage-

pointincreasedfrom2011.65Personally,the

countriesintheAsiaPacificmademodest

progresswherelndonesia84percentofPC

Softwarewasinstalledwithoutappropriate

licensingin2013,downtwopointshPom86

percentin2011.661nstead,Japanwasthe

lowestcountryintheregionwithl9percentin

2013,downtwopointsfromtwenty-one

percentin2011.

Music,movieandsoftwarehavebeensoldto

consumersbyrecordingorCOpyingfilesin

physicalmediasuchasCompactDisc(CDs),

DigitalVideoDiscs(DVDs)andcassettes.

Historically,physicalpiracyorpirateproduct

hasstrongconnectionwithtechnologyadvanced.

Copyingmachines,recordingandmultiplier

machinescreateidenticalobjectwithoriginal

copyrightedworks.InAmericaCopyrightAct

1976,technologicaladvancementsandits
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impactbroughtrevisiononmajorpartof"fair"

definitioninallpreviouscopyrightlaw.67

Since2000,USTRnotedthatphysicalpiracy

marketsextremelyincreaseinmanydeveloping

countnes・Theydevotedtospecialattention

reducingunlicensedcopiesphysicalmedia.68

Aggressiveenmrcementhadnotbeendoneby

Ukraine,IndonesiaThailand,Russia,andthe

Philippinestoaddressexistingandprevent

piraticalactivity.．・.69Nowadays,evensome

countrieshaveratinedtheconventionsinto

theirnationallaw,pirateproductstillcanbe

fOundinsomemarket.PT.AquariusMusikindo

asoneofthebiggestmusiccompaniesin

Indonesiasurelyfelttheimpactofthedigital

innovationandonlineinfringement.Theyhave

toclosetwolargestshopbranchesbecauseof

minusincomefromsellingtheoriginalmusic.

Theavailabilityofsingleandfulltrackalbum

ofitsartistseasydownloadedviaInternethas

droppedthesales.701ndonesiafOrsure,from

threebigcities;Jakarta,Semarangand

Yogyakartaandonedevelopingprovince;

Lampung,piraticalactivitystillexistand

becomehobbyfOrjunior,high,collegestudents

andworkersenjoyingmusic,movieand

computersoftware.7'Retailpiratealsoofferto

loadillegalcopyrightednlesandapplicationon

numerousmobnedevice,handphoneorcarriers.

Thephysicalmarketmrmostindustries,

includingpiratemoviesinBlu-raymrmat,

computersoftwareandvideogamestouchto

90percent.72StreetPiracycanbemanufactured

byCompanyCDaswellasinanunderground

operationengagedinthelarge-scaleburningof

nlestoblankCD-Rthatisthesoldinnea

markets,onstreetcorner,eveninlocalretail

stores.Thecopyingandtraf6ckingofpirated

musicandmovieareincreasinglysophisticated

tradeusedbysavvymulti-statecriminal

operationsthatdistributeinegalproductdesigned

toresembleauthenticCDsandreplacelegitimate

sales.73Hence,thereareseventy-ninecases

notedbyJapanMinistryofJusticebetween

2009-2011regardingcopyrightinfringement.

Thisnumberislowercomparewithanother

COUntrieS.74

Generally,pirateproductscanbeproduced

andsoldlow-ratedpricethangenuineproducts,

butstillbringprettyincomefOrtheinfringer

becausetheymadeusuallywithlow-standard,

noqualitycontrol,noauthorizationevensafety

andhealthguidance.Therearetomanyfactors

thatcausethepiracyproducttransactions;

culture,technology,regulationanditsenfOrcement,

economic,levelofeducationandpublicpolicy.

Therearemanytypesofpiraticalactivity.

Physicalmarketscontinuouslydecreasein

somecountries,whilethenumberofcopyright

infringementonentertainment(musicand

movie)andso仕wareextremelyincreasesonthe

Intemet.75Theexpansionofdigitalcommunication

andlnternethadrevolu廿onizedthesystemof

fledistribution．Andigital51escanbeshared

allovertheworldwithnodecay,slowand

secretbytheInternet.Theremre,therewere

manycontroversyandsignificanttreatmentto

protectthemesfromthepirate.

Downloading,uploading,anddistributingthe

filesoverthelnternetbypeer-tGpeernetwork

(P2P)arecommonactivity.P2Pactivitycan

bedefneaswhentwoormorePersonal

Computers(PCs)areconnectedandshare

resourceswithoutgoingthroughaseparate

servercomputer.AP2Pnetworkcanbeanad

hocconnectionacoupleofcomputersconnected

viaaUniversalSerialBustotransfermes.A

P2Pnetworkalsocanbeapermanent

infrastructurethatlinkshalfdozencomputers

inasmallo伍ceovercopperwires・OraP2P
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networkcanbeanetworkonamuchgrander

scaleinwhichspecialprotocolsandapplications

setupdirectrelationshipsamongusersover

thelnternet76CommerciallnternetService

Provider(ISP)sometimesisobviousthirdparty,

whichcontributecopyrightinfringement.771n

thissituation,P2Pnetworksdonotrunsingle-

handed,moreover,therearefewproftable

servers/websitesinvolved;becauseaP2P

networkstoresfileRonuser'sdevice，The

theoryofsecondaryliabilityusedinprevious

filesharingcasesmaynotapplytolSPwhen

theirservicedonotinhfingingthecontent・沌

Today,copyrightindustriesfacenewgrowing

problemswithpiracyusingnashdrivers,

smartphones,tabletsandotherhighmobile

technologies.Insomecountries,thesedevicesare

preloadedwithinegalcontentevenbefbrethey

aresold､79Thesenumberssignifyopportunities

existfbrthelaunchoflegitimateservicesfbr

themarketofcopyrightmaterialsinlndonesia.

Unmrtunately,withtheabsenceofasu伍cient

legalorenfOrcementhamework,onlineand

mobilepiracieshavereproducedandlegitimate/

originalservicescannotenterthismarket

competewithpiracy.Notoriousmarketsidentified

bynPAmembersinthefallof2014andlinked

tolndonesia(eitherbecausetheyarelocated

andextremelypopularinlndonesia)include

gz"""ZgltZgzJ.co",令力α花a8oand"c凡α”so、
81

82
Othersitesofconcerninclude･s"bsce"e.co"z

and"o”わ"碗oW"83thatwereverypopularin

SingaporeandKorea.Thenewlawstryto

providecreateauthoritycooperatewithlndonesian

GovernmenttoorderlSPstodisableaccessto

websitesonthebasisofcopyrightinfringement.

Thislawshouldbequicklyimplemented.84

U､S.Copyrightindustriesreportgrowing

problemsaboutunauthorizedretransmissionof

livesports,musicandeventtelecastoverthe

Internetamongtradingpartners.Software

sharing;suchasgamesandcomputerprogram

alsoexistovertheInternet・Users《￥m

downloadthefilesandreduplicateintoCDin

largenumbersanddistributetothemarket.

Thisconditionfrequendyhappensindeveloping

country・Instead,inU.S.andotherdeveloping

countries,whichhadwelllnternetbroadband,

itcandistributebyonhne.Japanasadeveloping

countriesandknownashightechnology

country,85alsoaddressingsimilarissue.The

researchfromlpsosandOxfordEconomicon

behalfofJapanandlnternationalMotion

PictureCopyrightAssociation(JIMCA)on

2011hasindicatedtheIaleoflosscausedby

moviepiracytotheJapaneseeconomy.Oneon

sixoftheJapaneseadultpopulation(agedl5-

64)isactiveinsomeofmoviepiraticalactivity

(downloading,streaming,buyingcounterfeit,

borrowinguno伍cialandburning).Digital

piracyisthemostproductivemethodofpiracy

withhighlevelsofmoviestreamingand

burningmoviesintoCDathome・Latterly,

digitalpiracyaccountsfOrtwothirdpirated

volumeinJapano郡

IMConcludingRemarks

Mostcopyrightedworksthatcanberemrmed

todigitizehavebigprobabmtytoduplicate

iUegallyoverthelnternetandphysicalpiracy.

TheconditionhaSbecomecriticalfbrallkind

ofcontentindustries,astheirproftdecline

facingoutspreadcontentpiracy.TherefOre,

specifcallycopyrightedindustriesneedDRM

tokeeptheirbusinesssuccessively.Piracy

cultureshavebecomecomponentofourdaily

lifeinthecybersociety,sometimeseven

withoutorfullyacknowledginglegalormegal.

Someoflnternetuserslackofcopyright



PiracyCultureandFile-Sharing(EconomicApproach;OnlineMarketv.PhysicalMarket)63

protectionawareness・UsersstopusefOra

whilewhenalawsuittookplace,butaftera

while,startovertheuseofP2P.Discussionson

digitalwebfbrumsconcerntheriskofbeing

caught,whichindicatesfilesharingdidby

personalapproach.Digitalpiracyisstillconcern

ondevelopedcountrieslikeJapanandUS,

whilelndonesiaasadevelopingcountryface

bothproblemsofphysicalpiracyanddigital

copyrightinfringement.Publicshouldnotpermit

technologytooutwitthelaw,moreoverlaw

mustregulatetofacilitatecopyrightownerand

usertoretaineconomic,moralandartistic

controloverthGirwOrks・Governmenthave

guaranteetoimproveregulatoryframeworkmr

strengthencopyrightprotectionandenmrcement

onconven廿onaloronlinemarket.

signatoryinl988,seeAssociationsofResearch

Libraries,WashingtonD.C.,…W電賊乃meﾉ加e:

｣4HMDJyql"yrghrLgw加妨e【〃，"”勘と7趣，

qv""ble"http://www.arl・org/fOcus-areas/

copyright-ip/2486-copyright-timeline#Top,(last

visitedJune5,2015).

"(sectionlO8),seealso(TheNational

CommissiononNewTechnologicalUsesof

CopyrightedWorks(CONTU)wasagreedby

Congressinl976tocreateguidelinesfOrthe
ll

'Iminimumstandardsofeducationalfairuse

undertheCopyrightActl976.''TheCONTU

guidelinesusedtoassistlibrariansand

copyrightproprietorsinunderstandingthe

amountofphotocopyingbruseininterlibrary

loanarrangementspermitted"),qvα池6たar

http://oldcni・org/docs/infOpols/CONTU.html

(lastvisitedMay.21,2015)

17US.C.9107

J乱

Tworespondentsbecomerepresentatives,Universal

Studio・Inc・andWaltDisneyProduction.

SonyCorpv.UniversalStudio・Inc.,480F.Supp.

429．

SonyCorpv.UniversalStudio.Inc.,659F.2d963.

CertiorariisaLatinword;itmeans''tobe

inmrmedofortobemadecertaininregardto".

Itisalsothenamegiventocertainappenate

proceedingsfOrre-examinationofactionsofa

trialcourt,orinferiorappealscourt.TheU.S.

SupremeCourtstillusesthetermcertiorariin

thecontextofappeals.PetitionmrWritof

Certiorari,informallycalled''CertPetition''isa

document,whichalosingpartyfleswiththe

SupremeCourtaskingtheSupremeCourtto

reviewthedecisionofalowercourt.It

includesalistoftheparties,astatementofthe

factsofthecase,thelegalquestionspresented

fOrreview,andargumentsastowhytheCourt

shouldgrantthewrit,availableat

http://www.techlawjournal.com/glossary/legal/

certiorari.htm,(lastvisited,June5,2015).

SonyCorpv・UniversalStudio.Inc.,464U.S.

417,104S.Ct.774.
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