Crminal sanction for IP Infringement in China
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HACTHIFENL, M EEOREIT AT L TARTH D . o Tl
ke nbh, BEOMHFIRENMECE 5. L L., HFEOEREFIH L
TEZL, PITTA P EHMS S, AROMEMER O NEHEIZKT L CEKR LR
B E R AR D Do I MR ZOBME 25 FIUE, 20 L)
T EIFEFN T v, LA L, EBRENICLA, ZEOENEIZL A,
— MR A L0 S A R IRE R S ED SN TV b, ZD720,
EORERNFNEER L FIHT 2XEPICOWTHE LR OEE L, EH S
NTWb, A, TRIPS' . ACTA® , TPPC 12D W CHIAIM FEME L2 B & I

1 ARBRZE P EE R AR 42 2016 4FFH 4 P EEGMEIIHE 70 Y = 7 M X 2 Bo
BRTH L,

2 HE| BRSO BT (G ) o RKFE EWSEE (2016 4F 9 H 225 2017
HFI9H) & LTEHERKFBTEIMIZE .

3 @R N HAL S BREE IO R N AL S BRBE IR i By - BURS o — A (Y
) LR

4 TRIPS &%, 1A SR (WTO) DRIAE EHEDE S B O FFE 7% (Agreement On
Trade-Related Aspects of Intellectual Property Rights) Td %,

5 ACTASE & 1, 3t i OHL O B5 1B 3 % 175 (Anti-Counterfeiting Trade Agreement)
ThHbo ALTIX, 2011 58 I1HOGERET FA MR T 5,

6 TPP L IFERAT A E (BT S~ b —2 v 7H%E) (Trans-Pacific Partnership
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1. TRIPSTHEH D [HEHEABIE
TRIPS#61 551t [HFHELOTHE | ICHTLIHETH L. TOMEIZ, TN
WEP D L bMEIC X5 [REEMBIEL (commercial scale) | ORFIEDA
EERA R OB OEE R BERICOWT, @SN HFLOFRE L2
O HEO TV D, L L, [FENHE] ONEIZ O TIRERICHE
LCTWi\, TRIPS TINZFIIRL TWiawizo, MBEEDENES %z
FTAHE, EIC KXo TRLLIMNEEIND T LR D, HEIEKRETIE [0
L) AT = VASTEERE AR T 5 5] 2oV TRIRICHEND 5720
2007 4 B, KRENZHEOMA M IS 2RI HRED 2 = X L1200
TWTO B UARRIICRR 2 23 L7z (bW b [TWTOEHR]) . WTO /4
VOFEE T, [HEENBE] OFFIZOWT, ¥ OENZHE
(B OERMNZSEEZZEBTRETHL L LS TRIPSOMOME % £ &
5L [HERRB] KO TIHIS 25808 ] O ik, ELRBEE IR <.

Agreement) Td b, AILTIE, 20154F 11 H 5 HIZ, REIOMEERFEDOF 7 4 AD LK
vx 7 A N ETRHLTWASTPPTF X b _%E”ftéo

7 TRIPs “Section 5: criminal procedures” Article 61: Members shall provide for criminal
procedures and penalties to be applied at least in cases of wilful trademark counterfeiting or
copyright piracy on a commercial scale. --+

8 WT/DS362/R, 26 January 2009, CHINA — MEASURES AFFECTING THE PROTECTION
AND ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS, Report of the Panel, Page
107, VI1.2-VI11.3.

9 WTO/ A VOGS T, 561 &AM O LA M A% HO L% BR\C, TRIPSTHED
Mo4esrid THME] L) HEELZEH LT, WT/DS362/R, 26 January 2009, CHINA
— MEASURES AFFECTING THE PROTECTION AND ENFORCEMENT OF INTELLECTUAL
PROPERTY RIGHTS, Report of the Panel, Page 108, VII.8.
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E & RE QST [REHEE] I2oWTid, WTO @iz, &
E D FR%ZHFRL T,

2 TRIPSOCE BRI [FEERBEE I2OWTERL T, LA L.
INANVREED S, WTODMSARD T T, TRIPS I, FEOHY & EFHEED
BENR RO, ZOBENIHEDONT, [FEMHE] 125w T, ZnEEIL,
HEOEF EHEORRORL ZEEIZL > THET L Z EED LN T
Ho THZHEDST, KENZ, EFMIMEMRSKOZEBHIEo 72720,
% 722007 4F WTO ki F+ 4 T KREIDS [ FESEMHIEL | DE IOV THIFED
ORI L &) LT ABIM2LFRELTEBY ., ACTAL TPPIZBWT. [
ERBE ] ICBET AHEICDL ZD LD REND D B

2. ACTAIZBS % [RasEmy#IL ]

ACTARHT ¥ A M Tld, ACTAR 235 1TIC LR, [Z oo ED
HigE LCid, BEMBBECITONEITAICIE, D% < &b EHUIMEEC
HEENIHELONREELOOFEEFH & L TTrbh 2 TA2 &0 2
LB D, ZZTO B AL LD ORI, TRENHBL] OHETIZOW
TORBRBEED—FDOIIETH %, §2bb | [EHEII MR FIULRE
¥ LORMBEE L 2OOFENREN L L TIThNEBITA] (&, BREWED. B
B HIWT T 572010 B L 20Ul 5 2 WERN AR ELZTH
%o ACTAIL. [FAZENHEL ] ORT, [M—0FH ] Tldk <. [HEAMZ
BEEAMOEE ] L LTWbH, THUTE Y &k E DS E PN 2 HlE T 5 R
12y BEOENBEIR L OV LT ORBIC X o T, EHHl 2 ED S

10 ACTA %523 5% 1 JHIZ 28 [ For the purposes of this Section, acts carried out on a commercial
scale include at least those carried out as commercial activities for direct or indirect economic or
commercial advantage. |
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DOFIWTEAEAS [TEH G BB R E IR L oFRE % 155 720 O
Bl LTIThbN 18] RO [RETAHICES F TOREGNIE] o=>T
HIUL. ACTAIZEHT %o L7255 T ACTA ICBWTIE, [HEEMEIE
DEMA —EIFERL. TRIPS IZRABE L —H S 5720, FEIX. B2
BEORMIC & o THEZHIET 2R EKL T2,

3. TPPIZBAS % [RAERIBIE ]

TPP#518.77 5% THIFE LoOFHe - #EI] 2BV TIE, 1HIZ LT, S
E A7z b [REEMBE (O L COBMEORIE#BITA. EE o
BB L OB RET 258128V TIE, HHE EoFH - B %8
LY, 2L THTT MM 12OV TBIRLTwb, ZoBEIZIE,
TRIPS. ACTAL It 2Z &, UTOZODEENIHFHN TV 5,

(1) Fnmld sEMe x5 2 I RO FFATE A S LT 5,

TPPIX ACTA” (23 2 T T PRFE D FERA & [A k1 A EA L. TRIPS 4
615IZOVTD [A7al b, MEORIEMMITED B\ ITEVEY DD %
BEATAD S A28 TE, HEF LoFREMFENAELZ#EHT 5] »
S [ b b THEMHB] I L COBEORIEMTITS., EEM o0&
R X OEEREE 2 RET A 1BV Td, HF Lo T - 1
PR#EZ BT 2] FTIREIN, 22 TOZIZ, &b ETRIPSICH
WCIE, B EDS Y R E SN DA ITHNFNRELZ T 2089 i

11 TPP Article 18.77: Criminal Procedures and Penalties “1. Each Party shall provide for criminal
procedures and penalties to be applied at least in cases of wilful trademark counterfeiting or
copyright or related rights piracy on a commercial scale.”

12 ACTA %5 23 545 1 RICZ B3 %, " Each Party shall provide for criminal procedures and
penalties to be applied at least in cases of wilful trademark counterfeiting or copyright or related
rights piracy on a commercial scale.”
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BIRT L ENTELZENS, MBI RERNYLHETDH ) BRYED
COEIZOVWTERT A ERFEINEVT EIlholz, ThUE. BAEMIC
HI S EEMEREORPH 2 IR L 722 &1k b,

(2) TREEMHBL] ([ZOWCTHHEICER SN,

TPPEE18.77 =55 1 IHIL, [THEMHIEL] 12oWT, 274 b@ (a) W
PR IIEEE EORROOIZITbN ST A, @ (b) FE3E ORI
FEHELORBEDDITONL LD TELRVERRITATH-> T, TilE
DRI B W C USRS CGEES & EFREHS) OFIEIZFER
POFERFELRIZT LD EHELTWDE Y, TPPO [FHEMBA | % fFR
TIUL, FH LT E ORI BT A TR, TR Loz
SHEEOMBHNY ] ICRESNLDTIE AL, [HFELOFFLTEHE LD
FIUGFHMTIE R ] TN DITA LD, ZOBEL. SMHEDENT S
ERFER S OIRPNS & o T, [TEEMHL 28387 5 T A_— R % LA
T 572 TIE % <. AN ERIEOFPAZ IR L. M EEREO BB
LAV EBEIMEE 5,

13 Article 18.77: -+~ In respect of wilful copyright or related rights piracy, “on a commercial scale”
includes at least:
(a) acts carried out for commercial advantage or financial gain; and
(b) significant acts, not carried out for commercial advantage or financial gain, that have a
substantial prejudicial impact on the interests of the copyright or related rights holder in relation to
the marketplace.

14 UL, HEHEC I, ol il st o sz o FE0 2 20 [R5 L oF)
T EORMEHR] TRIFIUT SRS 2w,
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1. BEFHEEOBESREOR R
TRIPS 45615 13, S INW EA BRI S H 017 120w O S i %
BT RETHHIEEEDOTVD, TR LT, TRIPSHHES 155D
BEIL, WEIZOWTED TV 5, EIEILHEMEE L — EAWED &,
ACTA % 23 5= b Bk iHIE D35 5 O X RO CTREMm IR & — © ARG
FEDTWAY, ZOMMEIZE L Tld, TPP, TRIPS, ACTA I, BEEREIE D1k
RO RIZOVTRMTGE L — C AR E L2 SO 52 ET—HLTWn5E S,

2. BERRGE O3 5E 0 8 F o i
TRIPS Tl [# 2 & 2 FEMBEORIEOANIEMH Y 12 L, HFH Lo
FhXHEHT 2, TPPIE. SO MIZOWT ACTA OHIE & HARMIZ—5 L
Twb, LALTRIPS &b 2 &, BHOHBIZ, L) BEAEHH DM 2 H
EZERITTBY, FIZTOo0HIZENRTWS

(1) BEBEIEDOMHETRIC OV I BRI B REIEOF #2155 2 & % <
P A ) L 72 T~V AT EEEOREZ & 5 B A OSE A %3 5 T i
EDRED LN TWBEY, Lo L. TRIPS Tld. BRI B SO AETE %

15 TRIPs Article 61 “Members shall provide for criminal procedures and penalties to be applied at
least in cases of wilful trademark counterfeiting or copyright piracy on a commercial scale.”

16 TRIPs Atrticle 15: Protectable Subject Matter “1. Any sign, or any combination of signs, capable
of distinguishing the goods or services of one undertaking from those of other undertakings, shall
be capable of constituting a trademark.”

17 ACTA #4235 2IHC, “goods or services” &HH/RS N TV 5,

18 TPP #518.77 43 MO HIC, “goods or services” (22D CHAFERIIZEN T 5,

19 TRIPsArticle 61, #its, i (15) ZHi,

20 TPP Article 18.77 “3. Each Party shall provide for criminal procedures and penalties to be
applied in cases of wilful importation129 and domestic use, in the course of trade and on a
commercial scale, of a label or packaging:”

112 4iRP560% 1 5 (2017)



o [ A S REHE LRSS % TR AR L o B 9

MY %29 I OFFMNIIHE L T e v,

(2) HEIOFHEBIZBWTEFR SN TV D EE & [[—OEiE L idL45%  HE O
FIHICBWTEFR SN TV LR LN T 2 2 LT E WD, bk
LIZMEE T NV UE S I s TwE 2 & HEOBEBIZB W THE
FEAVE SR STV B Wi & [ — DY) 2D T U E El O SIS 3B C R
WEFHEINTVAEY—EALHE—OF —CAICBE L THEELFHT 5720
DLDTHAHI L™, ZHIIH LT, TRIPSI6 5?13, FtEMHES D RS D
it LI SN A 2 & & BSFR S N & [l — X3 O 2 7asE -
ERIND ZEDFFRE LTRAZAE L 21TAETHIET2HETH L, L
L. TEMBHER] L) RIZonTIREE SR TWaR Y, TPPTIE, &N
BT AT 2 L X BTRE L TR & O RICE I N TV %, TRIPS L HX5 &,
FIERED 72D O FH QAL SN TV 5,

(=) W] e Hi | B9 % TR S =t & AL
LI % 549 A AT 2512xF LCL TRIPS Tl M3 ED TV 2o 72, ACTA
B234:3THIC LY | FRENE, ARIC—RIICAR SN TV A EMLERIC B
WC BB OBLE OFE & B LIS 5 2 L I2DoW T, ML R e
2id, HFEEOTREOMEZED LI ENTEL EHES N Y &1

21 TPPArticle 18.77 " 3 (a) to which a trademark has been applied without authorisation that is
identical to, or cannot be distinguished from, a trademark registered in its territory;”

22 TPP Article 18.77 "3 (b) that is intended to be used in the course of trade on goods or in relation
to services that are identical to goods or services for which that trademark is registered.”

23 TRIPs Article 16: Rights Conferred “1. The owner of a registered trademark shall have the
exclusive right to prevent all third parties not having the owner’s consent from using in the course
of trade identical or similar signs for goods or services which are identical or similar to those
in respect of which the trademark is registered where such use would result in a likelihood of
confusion.”

24  ACTA Article 23 “3. A Party may provide criminal procedures and penalties in appropriate cases
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BT HEBNIEZ T2 TPPEE 1877 54THTIL, SRIFENL, BUEEIC B W T
MR OBE OFEEY OFRFHE R R WEETH o T, UHMBEOFEEY O

WCBWTHERZ IS LERGBEEEZLS 253 OILd 5 2 & RO:HE%E
EERPIT 52 EOUEEERD, Dk L b #ELAHFH Lo T K O &
REUHEYRAL. UM R& & LY,

RILTH 54 2 B 5 2 T o & LEIREEC > W C, TRIPS 52 Cld, f1d 58
DTV polzZl &b, ACTA TIEIEMHIMABEZ R IT WL L. £
LT, TPP CHltiliE 2 AT 2 5HEEEDON/-Z LIlh o7z, TNHDOEAL
RTCHD L B EHRATE I L CEEENISERE Z RoIZ Loz 2 &
BRONL, Lad, INCHEIPIT, BEERITAICH LT, flfkTsrz L
P52 RO LN TWAE, TPP OBRHINIEEIX. KEZIZLOE LT
PP EDHIZOVTOHEZ RO TVWE I L DBNTH b, )T,
LT 83T A L N EERIF 2 N A B 2 & T MM EHEILIR O AT 2 O FER % 1Y
mEe7zh . MNP EOHEREOHEAZILAL72) LTE 7,

(DY) T &) Fde & g ik
TRIPS. ACTA. TPPIZB L THISI O & RiF AR OWTHIR L 72 &
OFEFIL, HEFEHEE, [HoeikhzA+s2 8] & [T 5HE ]

for the unauthorized copying of cinematographic works from a performance in a motion picture
exhibition facility generally open to the public.”

25 TPP Article 18.77 “4. Recognising the need to address the unauthorised copying 131 of a
cinematographic work from a performance in a movie theatre that causes significant harm to a
right holder in the market for that work, and recognizing the need to deter such harm, each Party
shall adopt or maintain measures, which shall at a minimum include, but need not be limited to,
appropriate criminal procedures and penalties.”
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ACTA, TPPIL, MIHELBEZ ED T 5,
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Zy BINOFET, HAREGE %8 U CEES L BB S -8
FEDAME AL A M2 BT 5 % 2 LT, EMZOGHERT L0
OHHRGAT LT HHAIE, A2 F B E L CUEMITE 2 5ET 572012
PVETH DL IS MIEIC oW CHHT 2 2 L2 R LT b %
W RIRIC. BEEIHT 2 A RO v L v ) FHI AR L Tn Y,

TPPHE18.7T 56 THIZIED &, 7T ODHEIT BT, HINHEHEIZEE T 2T
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26 TRIPs Article 61, ACTA Atrticle 24 & Article 25, TPP Article 18.77.
27 ACTAArticle 25,1 & 3

28 ACTAAtrticle 25, 5

29 ACTA Article 25, 2.

30 ACTAAtrticle 25, 3 & 4.

31 TPPArticle 18.77,6 (a).

32 TPPArticle 18.77,6 (c).
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33 TPP Article 18.77,6 (d)
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116 4iR560% 1 5 (2017)



r | SR 0 RE M V209 B TR AR E O R S

(R3] BEIZER SN TV D, TRUEIC, VETE, THEE] 03
I SN T2, L] 213503, BHEEOBERELEDTND, 20
HE ISR FERAE L LT [FEPELR] & [FENIE Y DbITER] 0F
BEMHAL TS, 72, 2004 FERIFEFERIE. BARN 2588 0RHEE <
FEDTBY ., ZhUs [HE) 5 214 LBHEEIEOBE Lo l5EgE > &
(] 215 G, B ERrafEik o, BEETROFREIZOVTI 5
WFEIZED TV B Y,

CAUTH LT BRI D W T, E TR, EUEER B IR & i i
FRYDTODRENED LN T WL, TOD &L, [HHHEN] OEFH»
5] 2RO 5N Twbh, LT, 20114ERFEHR“ 1 MR E] %2
LD EAMIZED TV, Tabb, [WEe] DA, K. SEBHEHA%
WEdsZ e, MADEREZMM L CEFBEM T ) HaE EAEN] ©
HESICE END. T 7o MR ORISR L B EHEEN O BARR 2 5=,
WEFEE. A Y =%y PORERKOSEERER E [BEME] 122w
TOREZEDO TV b,

L7=h 5 T, mEOFERATIIE, TEREN] Tl [#&5] 2Eo
FHIS [ 2B T HEIFET 5. F/20 JUFREML LTE. — %
O [HgEFEdE] © [HBM] OBF2Mz 320 e b v, BT 512,

ETRBRRE) 8145, 824, %35

38 20044 (e AETERL . i A RS G254 TR ARHIIR = KU S5 S B 2
ET BRI 4250

39 2004 4F (e ARGERE. B ARG G2 B T IR AL IR PR SR 5 (R ELAR N 5 A
P BIIRRE) 5435,

40 (R NBRICHIETE) 45217 5.
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EHETRENEL) 5.
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7ol AL THSEEEZEBR T 2 FERSA R L T, £72, 3
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46 FE (B A RRBEEH) 5544 5 31 55,

47 (AR NRIEHIE RS LR S 4556 40

48 (A ANRILRIE L) 4591 5 ¢ (A NRIEAIEER =B L R 55 01) 4531 S0
49 TPP Article 18.77,2 & 3.
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