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(Long Summary in English)

This dissertation focuses on restorative justice, particularly in Indonesia. As a phenomenon in
the criminal law field, restorative justice has been becoming a global trend in term of
handling crime. It is a paradigm of dispute settlement in an integrative way which involves all
stakeholders of a particular crime in an encounter in order to deliberate and come up with the
best solution in the aftermath of the crime. Stakeholders of a particular crime means the
victim, the offender and, if appropriate, the community that affected by the crime. Unlike
conventional criminal justice system, this dispute settlement model works in a different way.
Victim’s and community’s voices are heard, they also along with the offender decide the best
outcome of the case to put things right where the same way does not occur in conventional

criminal justice system.

This dissertation aims to investigate whether restorative justice notion exists also in Indonesia
particularly within Adat law (Indonesian indigenous law), Islamic criminal law, and
community policing program. The reason that | focus on these three legal practices is that
Adat law (customary law-like) and Islamic criminal law are two legal systems that
predominantly used prior to Dutch colonization whereas the last, community policing
program, is the transformation of Adat law in modern era. To obtain the aim, |1 employ
secondary data as its main sources and primary data as the supporting sources. Primary data
in this research were gained by conducting interviews that were chosen based on purposive
sampling method. The result of the research on these three legal practices then utilized as a
touchstone for implementing the Juvenile Criminal Justice Act (JCJSA), a new act for

handling juvenile in Indonesia which equipped with diversion as a restorative justice program.

Since there are many variations of restorative justice programs, | also propose four categories
of restorative justice forms as a guideline to understand what restorative justice is. These
categories are divided based on its (1) origins; (2) initial forms; (3) timeline operation and,;
(4) enforcement. By categorizing the forms of restorative justice, we could understand the
working mechanism of restorative justice and get twenty-four possible permutations of
restorative justice programs. This categorization also would analyze and determine to which

restorative justice program in certain practices belong to.



The research in this dissertation found that restorative justice appears from the dissatisfaction
of the conventional criminal justice system. Albert Eglash, a psychologist who coined
restorative justice term, found incompleteness within criminal justice system and proposed
restorative justice idea in his paper by referring to creative restitution as its restorative justice
program. The main idea is that the offender fixes all the damage that caused by a crime which
committed by the offender. In practical level, the first emergence of its initial practice in
Ontario Canada also was triggered by the insufficient dispute settlement means that offered
by conventional criminal justice system. Incarceration that is provided by the conventional
criminal justice system leaves several problems which one of which is that there is no party
who pays intention to the victim and fixes the harm that occurs from a crime. The failure of
criminal justice system to settle criminal dispute in a holistic way obviously has triggered the
emergence of restorative justice and subsequently spread around the world.

In respect to Indonesia, the dissertation reveals that the practice of Adat law in Indonesia
shares the same notion with restorative justice value. Apologize, forgiveness and redress can
be found within adat law. This result is revealed from the study of adat law in Baduy, an
indigenous tribe in Indonesia. In a typical adat criminal justice process, the victim party
naturally would seek justice to the offender party privately and directly. If the both party
failed to reach a peaceful agreement then the case will be brought to the leader of the tribe to
be settled. Interestingly, the leader, representing ‘the state’, does not take over victim’s
interest as what happen in criminal justice system. The tribe leader plays a significant role as
a mediator who mediates the case. In Baduy, this role is played by jaro tangtu whereas in
Navajo, an indigenous tribe in North America is played by naat’aanii. Unfortunately the
existence of adat law particularly adat criminal law has been marginalized by the Dutch

criminal law.

Like adat criminal law, the dissertation also conclude that the restorative justice values also
exist within Islamic criminal law particularly within gisas/diyyat and ta ’zir category that had
been prevailed until the Dutch came and replaced its existence with the modern law.
Qisas/diyyat means that the type of criminal offense along with the punishment is already
prescribed in the Quran and Hadith (the second legal source in Islamic law after the Quran)
whereas fa 'zir means that the criminal offense and the punishment is not prescribed yet in the
Quran and Hadith or the criminal offense is already prescribed but the punishment is not
prescribed yet. Therefore the determination of ta’zir, both for criminal offense and its



punishment, is left to the state to determine. As a Muslim-majority country, Islamic criminal
law has a certain place in Indonesia. Moreover in term of restorative justice values, Islamic
criminal law has a general values that believed has little resistance to be accepted regardless

the ethnic and religion.

In the context of modern law, the exercise of community policing in Indonesia affirms that
the tenet of restorative justice has been practiced by Police-Community Partnership Forum
(FKPM) in order to achieve a better dispute settlement by diverting the case in lieu of
criminal justice system process. The result of the study reveals that there were nineteen cases
in Lasem sub-district that settled through FKPM instead of criminal court. In this dissertation
| describe two cases of nineteen cases to convince that the same result would probably not be
reached if we employ conventional criminal justice system. The two cases above are
domestic violence and theft that involves a teenager. The result is that the both parties (victim
and offender) reach a peaceful agreement and end up in a joint decision letter. The
relationship of the two has been fixed in FKPM whereas the same result would probably not
occur within criminal justice system. These three legal practices namely adat criminal law,
Islamic criminal law, and community policing convince that restorative justice notion is

neither novel nor alien for Indonesian people.

The dissertation also reveals that the three legal practices i.e., adat law, Islamic criminal law,
and community policing give a basic foundation for implementing the JCJSA. However this
does not mean that there will be no resistance in enforcing the JCJSA since the JCISA is the
first act (statutory-base) that acknowledges and utilizes restorative justice in its modern form.
Prior to JCJSA, there were no acts that recognize restorative justice explicitly as its dispute
resolution method. Therefore the lack of experience would probably become an obstacle and,
in the same time, a challenge since in the Juvenile Court Act (JCA) that precedes JCJSA does
not have diversion as its restorative justice program. From the law enforcement of JCA, |
predict several potential problems that appear to be emerge within the law enforcement of
JCJSA. The potential obstacle and challenge on implementing restorative justice lies on the

mediator and co-operation of law enforcement agencies.

By learning from other country, particularly New Zealand, that already utilizes restorative
justice earlier than Indonesia and the three legal practices, this study reveals that unwell-

trained mediator and synchronization of law enforcement agencies would become an obstacle



and challenge for implementing JCJSA. In this dissertation also I recommend that the police
and prosecutor should not be a primary mediator within investigation and prosecution stage.

This is because the nature of the two elements is not designed to become an impartial party.

Another problem that I discuss in this dissertation is that the possibility of the backlash from
the community to demand a justice in the sense of public interest within restorative justice.
This prediction can be understood since restorative justice takes back the victim’s right from
the state to return to the victim. This notion is definitely new in light of criminal law field
where the public interest now becomes the victim interest. Introducing something new to an
established society is not as easy as flipping a coin. Therefore the backlash may possibly
occur. It is in this context the Islamic criminal law that I discuss takes its role. By proposing
the concept of gisas/diyyat, public should understand that victim’s right is the predominant
right within gisas/diyyat crime. Interestingly, in Islamic criminal law, the public interest still
can be accommodated in the concept of fa zir crime. Because in ta zir, the state through the
judge, in order to gain a deterrence effect, still may hand down a verdict to punish the
offender even though the victim has forgives the offender.

As the ultimate finding of this dissertation, | concluded that restorative justice especially in
Indonesia is an eclecticism of Adat law, Islamic criminal law, and modern law. Modern law
here refers to JCJSA as a statutory-base restorative justice program. The experience on
implementing adat law and Islamic criminal law has given a fruitful contribution to the law

enforcement of JCJSA in Indonesia that provides diversion as a restorative justice program.



