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1 William C. Robinson, The Law of Patents (1890) at 336, § 246 n.1; May v. County of Fond
du Lac, 27 F. 691 (1886); Tatham v. Le Roy, 2 Blatch 474 (1852); Blanchard's Gunstock
Turning Factory v. Warner, 1 Blatch 258 (18438).

2 See, e.g., Westinghouse v. Boyden, 170 US 537,568-569 (1898).

3 Karl B. Lutz, Evolution of the Claims of U.S. Patents, 20 J.PAT.OFF.SOC’ Y 134 (1938) at
470.
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4 Simon G Croswell, 3 Harv.L.Rev. 206, 210 (1889).

Walker, PATENTS (Deller ed. 1937) 1909.

Graver Tank Mfg. Co. v. Linde Air Prod. Co., 339 U.S. 605 (1950).

Sanitary, 280 US, at 41-42 (1929).

Supra note 6 at 612 ("the trial court could properly infer that the accused flux is the result of
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imitation rather than experimentation or invention.").

9  Loctite Corp. v. Ultraseal Ltd., 781 F.2d 861, 870 (Fed.Cir.1985)(the doctrine is "judicially
devised to do equity"); Perkin-Elmer Corp. v. Westinghouse Electric Corp., 822 F.2d 1528,
3 USPQ 2d 1321 (Fed. Cir. 1987); Wilson Sporting Goods Co. v. David Geoffrey &
Assoc., 904 F.2d 677, 684-685 (Fed.Cir.1990) cert. denied. 111 S.Ct. 537 (1990); Slimfold
Mfg. Co. v. Kinkead Industries, Inc., 932 F.2d 1453 (Fed.Cir.1991)("the principle that the
protected invention is what the claims say it is, and thus that infringement can be avoided
by avoiding the language of the claims", "only when the changes are so insubstantial as to
result in 'a fraud on the patent.");"London v. Carson Pirie Scott & Co, 946 F.2d 1534, 20
USPQ 2 d 1456 (1991); Charles Greiner & Co., Inc. v. Mari-Med Mfg., Inc., 962 F.2d 1031,
22 USPQ 2 d 1526 (1992); International Visual Corp. v. Crown Metal Manufacturing Co.,
Inc., 991 F.2d 768, 26 USPQ 2 d 1588 (Fed. Cir. 1993).

10 London, 946 F.2d, at 1538 ("application of the doctrine of equivalents is the exception, ...not
the rule.").
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11  See, Hilton Davis Chemical CO. v. Warner-Jenkinson Co., Inc., 62 F.3d 1512, 35 USPQ 2 d
1641 (Fed. Cir. 1995) (en banc), rev’'d & remanded for further proceedings consistnet
with this opinion, 520 U.S 17, 41 USPQ 2 d 1865 (1997), on remand, 114 F.3d 1161, 43
USPQ 2 d 1152 (Fed. Cir. 1997); Chisum, supra note 82, § 18.06[2][b].

12 Markman v. Westview Inst. Inc., 517 U.S. 370, 116 S. Ct. 1384, 134 L.Ed.2d 577, 38
USPQ 2 d 1461 (1996).

13 Warner Jenkinson Co., Inc. v. Hilton Davis Chemical Co., 520 U.S. 17, 117 S.Ct. 1040, 41
USPQ 2 d 1865 (1997).
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